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PREFACE. 
— ♦> — 

This  Book  is  an  attempt  to  supply  a  want  which 
is  believed  to  have  been  long  felt  by  the  managers 
of  hospitals.  It  is  hoped  that,  notwithstanding 
its  conciseness  and  freedom  (so  far  as  possible)  from 
legal  technicalities,  it  may  be  useful  to  lawyers  as 
well  as  laymen.  The  first  edition  of  a  work  of  this 
kind  must  necessarily  be  somewhat  tentative,  and, 
although  no  pains  have  consciously  been  spared  in 
its  preparation,  the  Author  cannot  anticipate  that  it 
will  be  found  either  faultless  or  complete.  He  will 
be  grateful  for  any  suggestions  which  may  enable 
him  to  correct  errors  or  to  supply  omissions. 

The  Author's  thanks  are  due  to  various  friends 
from  whom  he  has  received  assistance,  and  in  par- 
ticular to  Mr.  P.  Michelli,  the  able  secretary  of 
the  Seamen's  Hospital  at  Greenwich,  who,  besides 
furnishing  much  useful  information,  has  most 
kindly  perused  the  whole  of  the  manuscript. 

1,  New  Square,  Lincoln's  Inn. 
December,  1893. 
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Chapter  L 

CLASSIFICATION  AND  CONSTITUTION. 

Definition. — A  hospital  is,  in  the  old  and  in  the 
strict  legal  meaning  of  the  word,  a  corporation 
established  for  the  charitable  support  of  "  those  that 
are  poor  and  mean,  and  low  and  sickly,"  and  was 
originally,  like  a  college,  confined  to  that  form  of 
corporation  in  which  the  recipients  of  the  charity 
are  themselves  the  body  corporate.  It  was,  in 
fact,  an  incorporated  almshouse,  and  differed  from 
a  college  only  in  that  its  objects  were  eleemosynary 
and  not  educational.  Many  institutions  of  the 
ancient  type  survive  under  the  name  of  hospitals 
to  this  day;  and  in  some  cases,  where  the  institu- 
tion originally  combined  the  attributes  of  a  college 
with  those  of  a  hospital,  the  old  name  has  remained, 
although  the  educational  element  has  become  pre- 
dominant and  the  eleemosynary  has  sunk  into  in- 
significance. For  the  purposes  of  the  present  work, 
the  old  meaning  of  "  hospital "  is  important  merely 
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CLASSIFICATION  AND  CONSTITUTION. 


because  it  is  in  that  sense  that  the  word  is  used  in  old 
statutes ;  such  statutes,  when  they  speak  of  hospitals, 
applying  as  a  rule  to  incorporated  hospitals  only.  In 
modern  Acts  of  Parliament  the  word  is  usually 
construed  in  its  present  popular  signification. 

A  hospital  in  the  modern  sense  is  an  institution, 
whether  incorporated  or  not,  in  which  sick  persons 
are  received  and  treated.  It  differs  from  an  asylum 
in  being  a  place  for  the  temporary  treatment  of 
patients,  and  not  for  their  permanent  retention.  It 
differs  again  from  a  dispensary  in  being  primarily 
an  institution  where  in-patients  are  received,  while 
a  dispensary  is  strictly  an  establishment  for  ad- 
ministering out- door  relief.  These  distinctions  are 
not,  however,  clearly  preserved.  Asylums  for  in- 
curables are  frequently  called  hospitals.  And  in 
country  districts  dispensaries  often  have  beds  for 
in-patients,  thus  being  really  hospitals ;  while  many 
hospitals  have  large  out-patient  departments  which 
are,  in  fact,  dispensaries.  Between  a  hospital  and 
an  infirmary  there  seems  to  be  no  difference.  Poor- 
law  hospitals  are  generally  called  infirmaries,  but  the 
name  is  also  applied  to  many  others. 

Classification. — Hospitals  may  be  divided  into  self- 
supporting  and  charitable  hospitals ;  the  class  of 
charitable  hospitals  being  again  divisible  into  those 
which  are  maintained  by  compulsory  and  those  which 
are  maintained  by  voluntary  charity.  The  hospitals 
in  which  the  charity  is  compulsory  are  those  which 
are  supported  by  the  rates;  these  are,  in  contem- 
plation of  law,  charitable  ;  for  the  charitable  character 
is  determined  by  the  objects  for  which  the  funds  are 
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applied,  not  the  source  from  which  they  are  derived. 
The  hospitals  in  which  the  charity  is  voluntary 
include  both  those  which  are  commonly  called 
endowed  and  those  which  are  usually  termed  volun- 
tary hospitals.  In  each  of  these  cases  the  funds  by 
which  the  institution  is  maintained  are  or  have  been 
voluntarily  bestowed ;  the  first  class  including  those 
for  which  permanent  provision  was  made  at  or  sub- 
sequently to  the  time  of  their  establishment,  the 
second  class  comprising  those  for  which  no  perma- 
nent provision  has  been  made,  but  which  have  been 
left  dependent  on  current  bounty.  The  division 
into  endowed  and  voluntary  hospitals  represents  a 
real  distinction  in  the  character  of  the  institutions 
and  in  the  design  of  their  foundation,  notwithstand- 
ing that  hospitals  classed  as  endowed  usually  receive 
more  or  less  support  from  subscriptions  and  dona- 
tions, and  that  hospitals  classed  as  voluntary  often 
possess  a  more  or  less  inadequate  endowment. 

Self-Supporting  Hospitals. — As  regards  institutions 
which  receive  no  charitable  funds,  but  are  entirely 
supported  by  the  payments  of  patients,  nothing  need 
here  be  said,  except  that  the  respective  rights  and 
duties  of  the  proprietors  and  patients  are  solely 
determined  by  the  contract  entered  into  between 
them,  any  breach  of  which  may  entail  liability  to  an 
action  for  damages,  or  furnish  ground  for  an  injunc- 
tion. The  same  observation  applies  to  the  institu- 
tions called  private  dispensaries,  carried  on  for  profit 
by  individual  medical  men.  As  regards  charitable 
hospitals  which  receive  payments  from  patients,  see 
post,  p.  33. 
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Rate-supported  Hospitals. — The  main  purposes  for 
which  hospitals  and  asylums  are  provided  out  of  the 
rates  are  the  relief  of  the  pauper  population  and  the 
prevention  of  infection. 

Lunatic  Asylums. — Asylums  for  the  reception  of 
pauper  lunatics  are  maintained  by  the  councils  of  the 
various  counties  and  boroughs.  They  are  under  the 
control  of  visiting  committees  appointed  by  the 
councils,  and  are  managed  by  a  staff  comprising 
chaplain,  medical  officer,  superintendent,  clerk,  trea- 
surer, and  such  other  officials  as  may  be  thought 
necessary.  The  visiting  committee  are  authorized  to 
contract  with  the  manager  of  a  licensed  house  or 
with  the  visiting  committee  of  another  asylum  for 
the  reception  of  pauper  lunatics.  They  are  also 
empowered  to  permit  private  patients  to  be  received 
upon  such  terms  as  to  payment  and  accommodation 
as  may  be  thought  right,  and  they  may,  with  the 
consent  of  the  council  and  the  approval  in  writing 
of  the  Secretary  of  State,  make  alterations  in  or 
additions  to  the  asylum,  either  by  way  of  detached 
buildings  or  otherwise,  for  the  purpose  of  providing 
accommodation  for  such  patients. 

In  the  metropolis  there  are  also  three  asylums 
established  by  the  Metropolitan  Asylums  Board,  for 
the  reception  of  chronic  pauper  imbeciles. 

Poor-law  Infirmaries. — These  are  under  the  control 
of  the  guardians  of  the  poor,  and  are  intended  for 
pauper  patients  only,  but  in  the  case  of  large  in- 
firmaries separate  from  the  workhouses,  it  is  difficult 
to  confine  them  rigidly  to  persons  of  this  class.  The 
poor-law  infirmaries  in  the  metropolis  are  maintained 
under  the  Metropolitan  Poor  Act,  1867  (Grathorne 
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Hardy's  Act),  and  in  two  cases  districts  have  been 
formed  under  the  same  Act,  and  hospitals  provided 
for  the  reception  of  patients  from  combined  parishes 
and  unions.  These  are  the  Central  London  Sick 
Asylum  in  Cleveland  Street,  under  the  control  of  the 
managers  of  the  Central  London  Sick  Asylum  Dis- 
trict, which  relieves  the  Strand,  Westminster,  St. 
Giles-in-the-Fields,  and  St.  Greorge,  Bloomsbury ; 
and  the  Poplar  and  Stepney  Sick  Asylum  at  Bromley, 
under  the  control  of  the  managers  of  the  Poplar  and 
Stepney  Sick  Asylum  District.  Besides  infirmaries 
there  are  also  poor-law  dispensaries. 

Contracts  as  to  Pauper  Patients. — In  the  case  of 
the  metropolis,  boards  of  guardians  are  empowered 
(32  &  33  Vict.  c.  63,  s.  16),  with  the  consent  of  the 
Local  Government  Board,  to  enter  into  arrangements 
with  any  public  general  hospital  or  dispensary 
situate  within  the  limits  of  the  parish  or  union  for 
which  they  act,  to  receive  and  treat  pauper  patients 
on  terms  to  be  arranged  between  the  guardians  and 
the  hospital  or  dispensary  authorities  with  the  sanc- 
tion of  the  Local  Grovernment  Board. 

Power  to  subscribe  to  Hospitals,  8fc. — The  guardians 
of  the  poor  of  any  parish  or  union,  in  the  metropolis 
or  elsewhere,  are  empowered  by  sect.  4  of  14  &  15 
Yict.  c.  105,  with  the  consent  of  the  Local  Govern- 
ment Board,  to  contribute  any  sum  of  money  as  an 
annual  subscription  towards  the  support  and  main- 
tenance of  any  public  hospital  or  infirmary  for  the 
reception  of  sick,  diseased,  disabled,  or  wounded 
persons,  or  of  persons  suffering  from  any  permanent 
or  natural  infirmity.  This  provision  is  extended  by 
a  later  Act  (42  &  43  Vict.  c.  54,  s.  10)  to  authorize 
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subscriptions  to  an  asylum  or  institution  for  blind 
or  deaf  and  dumb  persons  or  for  persons  suffering 
from  any  permanent  or  natural  infirmity,  or  to  any 
association  or  society  for  aiding  such  persons,  or 
providing  nurses,  or  aiding  girls  or  boys  in  service, 
or  to  any  other  asylum  or  institution  which  appears 
to  the  guardians,  with  the  consent  of  the  Local 
Government  Board,  to  be  calculated  to  render  useful 
aid  in  the  administration  of  the  relief  of  the  poor ; 
but  the  section  does  not  authorize  a  subscription  to 
an  asylum  or  institution  unless  the  Local  Government 
Board  are  satisfied  that  the  paupers  under  the  guar- 
dians have  or  could  have  assistance  therein  in  case  of 
necessity. 

By  sect.  21  of  30  &  31  Yict.  c.  106,  a  further 
power  is  given  to  guardians  to  provide  and  pay 
for  the  reception,  maintenance,  and  instruction  of 
adult  paupers  who  are  blind  or  deaf  and  dumb,  in 
any  hospital  or  institution  established  for  the  recep- 
tion of  persons  suffering  under  such  infirmities. 

Infectious  Hospitals,  Sfc. — Under  Gathorne  Hardy's 
Act  the  whole  of  the  metropolis  was  formed  into  one 
district,  called  the  "  Metropolitan  Asylums  District," 
under  the  authority  of  the  Metropolitan  Asylums 
Board,  for  the  purpose  of  providing  relief  for  fever 
and  small-pox  cases,  and  for  cases  of  insanity.  The 
board  have  established  (among  other  institutions)  a 
number  of  fever  and  small-pox  hospitals,  and  the 
asylums  for  chronic  imbeciles  already  mentioned 
{ante,  p.  4).  Each  hospital  and  asylum  is  carried 
on  by  a  resident  salaried  staff  under  the  control  of  a 
committee  of  the  board  meeting  once  a  fortnight. 
Formerly  the  fever  and  small-pox  hospitals  of  the 
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Metropolitan  Asylums  Board  received  only  pauper 
patients,  but  by  the  Poor  Law  Act,  1889,  power 
was  given  to  them  to  admit  patients  who  were  not 
paupers,  and  by  the  Public  Health  (London)  Act, 
1891,  all  power  to  recover  the  cost  of  maintenance 
from  patients  who  can  afford  to  pay  was  removed. 
Only  patients  suffering  from  small-pox,  fevers,  or 
diphtheria  are  received  into  these  hospitals.  Under 
the  Poor  Law  Act,  1889,  they  are  permitted  to  take 
medical  students,  differing  in  this  respect  from  the 
poor-law  infirmaries. 

The  authorities  of  hospitals,  asylums,  infirmaries, 
and  workhouses  (but  in  the  case  of  an  asylum  under 
the  Metropolitan  Poor  Act,  1867,  or  a  workhouse, 
only  with  the  consent  of  the  Local  Government 
Board)  are  empowered  by  the  Public  Health  (Lon- 
don) Act,  1891,  to  let  the  same  or  any  part  thereof 
to  the  Metropolitan  Asylums  Board,  or  to  contract 
with  them  for  the  reception,  treatment,  and  main- 
tenance of  persons  suffering  from  cholera  or  choleraic 
diarrhoea  within  the  district  of  the  Board. 

The  sanitary  authorities  in  all  parts  of  the  country 
are  empowered  (in  the  case  of  the  metropolis  by  the 
Public  Health  (London)  Act,  1891,  and  in  other 
places  by  the  Public  Health  Act,  1875)  to  provide 
temporary  or  permanent  hospitals  for  the  use  of  the 
inhabitants  of  their  respective  districts,  either  by 
building  such  hospitals  themselves  or  by  contracting 
for  the  use  of  a  hospital  or  part  of  a  hospital,  or  by 
entering  into  any  agreement  with  any  person  having 
the  management  of  a  hospital,  for  the  reception  of 
the  sick  inhabitants  of  their  respective  districts  on 
payment  of  such  annual  or  other  sum  as  may  be 
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agreed  upon.  Two  or  more  sanitary  authorities 
may  combine  to  provide  a  common  hospital. 

In  many  parts  of  the  country  infectious  hospitals 
have  been  established  under  these  powers.  Such 
hospitals  are  not  confined  to  pauper  patients.  As 
regards  rural  sanitary  districts,  it  is  provided  by  the 
Poor  Law  Act,  1879,  that  the  guardians  of  the  poor 
for  any  union  may,  by  resolution  confirmed  by  order 
of  the  Local  Government  Board,  transfer  a  hospital  or 
building  vested  in  them  under  the  Poor  Law  Acts  to 
themselves  as  the  rural  sanitary  authority ;  and  pro- 
vision is  made  for  the  apportionment  of  expenses 
where  part  of  the  union  is  comprised  in  an  urban 
sanitary  district. 

The  various  sanitary  authorities  may  also,  with 
the  sanction  of  the  Local  Government  Board,  pro- 
vide or  contract  for  a  temporary  supply  of  medicine 
or  medical  assistance  for  the  poorer  inhabitants. 

Friendly  Societies. — Friendly  Societies  are  autho- 
rized by  sect.  15,  sub-sect.  10,  of  the  Friendly 
Societies  Act,  1875,  to  subscribe  to  any  hospital, 
infirmary,  charitable  or  provident  institution  any 
annual  or  other  sum  necessary  to  secure  to  members 
and  their  families  the  benefits  of  such  hospital,  in- 
firmary, or  other  institution  according  to  its  rules. 

Endowed  and  Voluntary  Hospitals. — An  endowed 
hospital  is  either  a  royal  or  a  private  foundation, 
according  as  it  was  established  by  the  Crown  or  by 
one  or  more  private  persons.  If  private  persons 
concurred  with  the  Crown  in  founding  it,  it  is  still  a 
royal  foundation,  and  the  Crown  is  regarded  as  the 
founder.    A  royal  foundation  is  constituted  in  the 
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first  instance  by  charter,  which  (unlike  a  charter  of 
incorporation  subsequently  granted)  not  only  creates 
the  corporation,  but  also  declares  the  trusts  of  the 
endowment.  The  original  charter  may  be  afterwards 
supplemented  by  Act  of  Parliament.  .  A  private 
foundation  may  be  established  by  trust  deed  or  will, 
or  the  site  may  be  conveyed  during  life  and  the 
endowment  provided  by  will.  In  either  case  it 
probably  becomes  necessary  sooner  or  later  to  have 
the  charity  regulated  by  Act  of  Parliament  or  by  a 
scheme  established  under  the  authority  of  the  Court 
or  the  Charity  Commissioners.  A  number  of  per- 
sons may,  of  course,  concur  in  founding  an  endowed 
hospital. 

Under  an  old  statute  (39  Eliz.  c.  5,  made  per- 
petual by  21  Jac.  1,  c.  1),  any  person  (except  an 
infant,  married  woman,  or  lunatic)  or  corporation 
seised  of  land  in  fee  simple  may  establish  an  incor- 
porated hospital,  with  power  to  purchase  and  hold 
land  to  the  yearly  value  of  200/.  The  hospital  must 
upon  its  foundation  be  endowed  with  land  of  the 
clear  yearly  value  of  10/.,  and  the  deed  of  foundation 
must  be  enrolled  in  the  Supreme  Court. 

Voluntary  Hospitals.  —  The  process  by  which  a 
voluntary  hospital  is  established  is  usually  somewhat 
as  follows.  A  number  of  persons,  probably  them- 
selves prepared  to  contribute  the  nucleus  of  the 
required  fund,  form  themselves  into  a  committee  for 
the  purpose  of  collecting  subscriptions  to  meet  the 
initial  expense  of  the  proposed  hospital.  The  funds 
thus  collected  become  immediately  invested  with  a 
trust  for  the  establishment  of  a  hospital  in  such 
manner  as  the  subscribers  may  direct.    Meetings  of 
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the  subscribers  are  then  held ;  a  site  is  acquired ;  a 
code  of  laws  is  drawn  up,  and  all  other  necessary 
arrangements  made.  The  hospital  thus  established 
is  unendowed,  for  the  subscriptions  collected  have 
become  subject  to  no  trust  requiring  them  to  be 
retained  as  a  capital  fund.  Its  founders  launch  it 
with  their  blessing,  but  leave  its  future  support  to 
the  charity  of  succeeding  generations.  To  a  hospital 
of  this  kind  a  constant  flow  of  subscriptions  and 
donations  is  the  breath  of  life,  and  to  secure  this 
every  effort  must  be  directed.  Accordingly  its  laws 
are  so  framed  as  to  place  the  control  and  manage- 
ment of  the  institution  in  the  hands  of  the  donors 
and  subscribers  for  the  time  being  by  constituting 
them,  either  wholly  or  mainly,  the  governing  body. 
Full  j)ower  is  at  the  same  time  given  to  the  govern- 
ing body  to  alter  any  of  the  laws  of  the  hospital  as 
and  when  they  may  think  fit ;  and  all  its  property 
and  funds  are  vested  in  trustees,  to  be  held  and  dealt 
with  in  accordance  with  the  rules  for  the  time  being. 
Thus  the  institution  becomes  really  one  of  an  entirely 
voluntary  character.  It  is  supported  and  governed 
by  a  constant  succession  of  voluntary  benefactors, 
and  its  continued  existence  is  dependent  upon  the 
estimate  which  the  public  form  of  the  value  and 
excellence  of  its  work. 

Voluntary  hospitals  may  become  in  course  of  time 
the  recipients  of  funds  and  property  given  upon 
permanent  trusts,  and  which  therefore  constitute 
endowments  (post,  p.  34).  In  this  way  they  may 
gradually  become  more  or  less  endowed,  the  endow- 
ment, however,  being  usually  small  in  comparison 
with  their  requirements.     By  the   same  process 
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hospitals  originally  endowed  receive  accretions  to 
their  endowments. 

Lying-in  Hospital. — The  establishment  or  use  in 
England  of  any  hospital  or  place  for  the  public 
reception  of  pregnant  women  under  public  or  private 
support  is  forbidden  by  13  Geo.  3,  c.  82,  unless  a 
licence  is  obtained  in  accordance  with  that  Act. 
The  licence  is  granted  by  the  justices  in  general 
quarter  sessions,  a  fee  of  40s.  for  each  licence  being 
payable  to  the  clerk  of  the  peace  or  town  clerk. 
The  licence  is  required  to  be  written  on  parchment, 
and  signed  by  two  or  more  justices,  and  stamped 
with  a  5s.  stamp.  A  copy  is  directed  to  be  pre- 
served by  the  clerk  of  the  peace  or  town  clerk,  which 
any  one  may  inspect  on  payment  of  Is.  Each 
licence  authorizes  one  hospital  and  no  more.  The 
hospital,  when  licensed,  is  required  to  maintain  the 
following  inscription  in  large  letters  over  the  door  : — 
"  Licensed  for  the  public  reception  of  pregnant 
women  pursuant  to  an  Act  of  Parliament  passed  in 
the  thirteenth  year  of  the  reign  of  King  George  the 
Third."  If  this  is  not  done  the  licence  becomes 
void. 

Subsidiary  Institutions,  &c. — A  hospital  is  often 
the  nucleus  of  a  cluster  of  subordinate  institutions, 
established  for  objects  more  or  less  closely  connected 
with  its  general  work.  Like  the  hospital  itself,  these 
subordinate  institutions  may  be  supported  by  endow- 
ment or  current  subscriptions,  the  endowment  being 
established  or  the  subscriptions  contributed  for  the 
special  purpose  of  such  institution.  In  other  cases,  as 
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in  the  case  of  a  medical  school  or  nursing  home,  the 
subordinate  institution  is  self-supporting.  In  every 
case  it  must  be  regarded  as  distinct  from  the  hospital, 
however  close  the  apparent  connection  between  them 
may  be.  It  is  governed  by  its  own  laws,  and  its 
funds  (if  charitable)  are  subject  to  their  own  trusts ; 
the  fact  that  it  is  controlled  by  a  committee  of,  or 
persons  mainly  appointed  by,  the  hospital  authorities, 
or  even  that  its  rules  form  part  of  the  laws  of  the 
hospital,  being  a  mere  incident.  It  need  scarcely  be 
added  that  its  accounts  should  be  kept  separate  from 
those  of  the  general  hospital  funds.  A  special  en- 
dowment is  often  regulated  by  a  scheme  framed  by 
the  Court  or  the  Charity  Commissioners.  This  is 
especially  likely  to  occur  where  it  was  created  by  will, 
for  the  Court  will  not  allow  a  legacy  for  permanent 
objects,  differing  from  the  general  purposes  of  the 
hospital,  to  be  paid  without  establishing  a  scheme 
for  its  administration.  The  stipend  of  the  hospital 
chaplain  is  often  provided  by  a  special  endowment, 
and  endowments  for  establishing  prizes  or  medals  in 
connection  with  the  medical  school  are  of  frequent 
occurrence. 

As  an  instance  of  a  subsidiary  institution  main- 
tained by  current  subscriptions  may  be  taken  the 
Samaritan  fund,  which  is  formed  for  the  purpose 
of  giving  charitable  assistance  to  destitute  patients. 
The  fund  is  usually  distributed  by  a  committee  ap- 
pointed by  the  hospital  authorities,  and  in  accordance 
with  provisions  prescribed  by  the  hospital  rules. 

A  convalescent  home  is  another  common  form  of 
subordinate  institution.  It  may  be  maintained  by 
a  special  endowment,  or  by  subscriptions  expressly 
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contributed  for  it,  or  by  both  of  these  means.  It  is 
frequently  managed  by  a  committee  of  the  governors 
of  the  hospital. 

Medical  School. — Many  of  the  larger  hospitals  have 
medical  schools  attached  to  them.  Some  smaller 
hospitals  also  take  students,  but  clinical  teaching  at 
a  hospital  with  less  than  160  beds  in  use  is  not  re- 
cognized by  the  General  Medical  Council.  In  many 
cases  the  medical  school  was  originally  an  indepen- 
dent institution,  which  in  course  of  time  has  become 
annexed  to  a  particular  hospital.  The  school  build- 
ings are  now  usually  the  property  of  the  hospital, 
and  the  students  are  allowed  the  use  of  the  wards  for 
educational  purposes.  The  school  is  really  a  com- 
mercial undertaking,  sometimes  of  a  profitable  cha- 
racter. The  receipts  are  applied  in  the  first  place 
in  payment  of  expenses,  including  a  due  proportion 
of  the  hospital  rates,  and  sometimes  an  annual  sum 
is  paid  to  the  hospital  by  way  of  rent ;  an  annual 
amount  is  then  often  set  apart  for  scholarships  and 
prizes,  and  the  balance  is  divided  among  the  members 
of  the  medical,  surgical  and  lecturing  staff,  by  way 
of  remuneration  for  their  services  in  teaching.  The 
school  and  the  hospital  are  thus  financially  distinct, 
the  school  having  usually  no  pecuniary  claims  against 
the  hospital,  and  the  hospital  undertaking  no  respon- 
sibility for  the  expenses  of  the  school.  The  govern- 
ment of  the  school  is  also  commonly  independent  of 
the  government  of  the  hospital,  the  school  having  its 
own  governing  body  (composed  often  of  the  medical 
and  surgical  staff  and  the  lecturers)  who  make  rules  for 
it  and  exercise  a  general  control,  and  a  subordinate 
committee  meeting  at  more  or  less  frequent  intervals, 
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to  whom  the  details  of  its  management  are  intrusted. 
In  the  case  of  the  school,  as  in  the  case  of  the  hos- 
pital, special  branches  of  work  are  often  assigned  to 
sub-committees.  There  is  usually  also  a  salaried 
secretary,  and  a  staff  of  other  officials  and  servants. 

The  relation  of  the  school  to  the  hospital  is  often 
somewhat  indefinite,  but  in  most  cases  it  appears  to 
be  a  mere  tenancy  at  will  or  on  sufferance,  the  hos- 
pital being  by  virtue  of  this  relationship  in  a  position 
to  impose  such  terms  on,  and  to  exercise  such  control 
over,  the  school  as  it  may  think  fit.  The  relationship, 
however,  varies  in  different  hospitals.  In  University 
College  and  King's  College  Hospitals  the  schools 
belong  to  the  respective  colleges,  and  the  teachers  are 
not  necessarily  appointed  from  members  of  the  medi- 
cal staff.  In  some  cases  residential  accommodation 
is  provided  for  a  limited  number  of  students. 

Nuisance. — A  hospital  for  infectious  diseases  may 
be  a  nuisance,  either  to  the  public  or  the  surrounding 
neighbourhood  generally,  in  which  case  it  is  a 
public  nuisance,  or  in  a  special  degree  to  the  owner 
or  occupier  of  a  particular  property,  in  which  case  it 
is  a  private  nuisance.  The  question  of  nuisance  has 
arisen  in  several  cases  with  regard  to  small-pox  hos- 
pitals. The  test  is  whether  the  hospital  causes,  or 
will  cause,  appreciable  injury  to  the  healthiness  of 
the  neighbourhood,  or  of  the  plaintiff's  property. 
In  a  proper  case  the  establishment  of  a  hospital 
certain  to  cause,  or  the  user  of  a  hospital  in  such  a 
way  as  to  cause,  a  nuisance  will  be  restrained  by 
injunction.  The  statutory  authority  under  which 
the  hospitals  of  the  Metropolitan  Asylums  Board  or 
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hospitals  provided  by  sanitary  authorities  are  esta- 
blished, does  not  protect  them  from  liability  to  an 
action  on  the  ground  of  nuisance. 

Hospitals,  like  other  houses,  are  subject  to  the 
sanitary  provisions  contained  as  regards  urban  and 
rural  districts  in  the  Public  Health  Act,  1875,  and 
as  regards  the  metropolis  in  the  Public  Health 
(London)  Act,  1891,  and  other  statutes.  The  various 
sanitary  authorities  can  therefore,  in  the  case  of 
hospitals  equally  with  other  buildings,  exercise  the 
powers  of  compelling  the  abatement  of  nuisances, 
the  proper  construction  and  repair  of  drains,  water- 
closets,  ashpits,  and  so  forth ;  and  the  provision  of  a 
proper  supply  of  water,  and  all  other  powers  given 
to  them  by  the  above-mentioned  Acts.  Metropolitan 
hospitals  must  also,  in  their  erection  and  construc- 
tion, comply  with  the  provisions  of  the  Metropolitan 
Building  Acts. 


(    16  ) 


Chapter  II. 

INCORPORATION. 

It  very  often  happens  that  sooner  or  later  a  hospital 
becomes  incorporated.  Sometimes,  as  in  the  case  of  a 
royal  foundation,  this  takes  place  at  the  beginning 
of  its  career,  but  more  frequently  it  occurs  at  a  later 
period,  after  the  institution  has  achieved  a  certain 
degree  of  success.  It  is  not  easy  to  define  precisely 
the  advantages  which  incorporation  confers.  The 
hospital  acquires  perhaps  some  increase  of  dignity, 
and  becomes  established  on  a  footing  of  greater 
durability ;  and  it  may  be  that  the  mere  fact  that  it 
has  received  this  recognition  of  its  usefulness  assists 
it  in  the  race  for  public  favour.  Moreover  the  cor- 
porate personality,  involving  the  right  to  sue  and  be 
sued,  and  to  enter  into  contracts,  and  to  hold  pro- 
perty in  the  corporate  name,  simplifies  and,  by  ren- 
dering appointments  of  new  trustees  unnecessary, 
may  cheapen  the  machinery  of  administration.  The 
expenses  of  appointing  new  trustees  may,  however, 
be  saved  without  incorporation  by  vesting  the  pro- 
perty in  the  Official  Trustees  (post,  p.  74.) 

Incorporation  is  usually  obtained  by  royal  charter 
or  Act  of  Parliament.  An  application  for  a  charter 
is  made  by  petition  addressed  to  the  Queen  in 
Council.    No  special  form  of  procedure  is  prescribed, 
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and  all  information  can  be  obtained  at  the  Privy 
Council  Office  in  Whitehall.  The  Charity  Commis- 
sioners have  also  power  under  the  Charitable  Trustees 
Incorporation  Act,  1872  (see  Tudor's  Charitable 
Trusts,  pp.  673  et  scq.),  to  create  charitable  corpora- 
tions. The  Act  has  been  rarely  used,  but  it  is 
apprehended  that  it  is  applicable  to  hospitals.  It 
has  been  already  stated  (ante,  p.  9),  that  under  a 
statute  of  Elizabeth  incorporated  hospitals  may  be 
established  by  private  individuals.  Another  mode 
of  obtaining  incorporation  is  by  registration  under 
the  Joint  Stock  Companies  Acts,  with  a  licence  from 
the  Board  of  Trade  to  dispense  with  the  word 
"  limited."  It  is  thought  that  this  method  is  not 
adapted  to  the  case  of  an  endowed  hospital.  It  has, 
however,  been  employed  in  the  case  of  hospitals  for 
paying  patients ;  and  there  seems  no  reason  why 
it  should  not  be  used  in  the  case  of  any  unendowed 
hospital. 

A  corporation  is  an  artificial  person  created  by  the 
law  and  endowed  by  it  with  immortality.  Its  in- 
dividuality is  distinct  from  that  of  the  members  who 
may  for  the  time  being  compose  it ;  and  if  it  is 
entrusted,  as  it  may  be,  with  the  execution  of 
charitable  trusts,  it  stands  notionally  in  the  same 
relation  to,  and  is  charged  with  the  same  duties 
and  obligations  with  regard  to,  those  trusts  as  a 
private  trustee  in  respect  of  the  trusts  committed 
to  him.  A  hospital  corporation  is  erected  for  the 
sole  purpose  of  carrying  out  the  trusts  of  the  hospital 
property,  which  of  course  involves  the  management 
of  the  hospital.  Outside  that  sphere  of  activity  it 
has  no  functions,  and  in  fact  no  corporate  existence. 
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Any  unwarranted  dealing  with  the  hospital  property 
is  thus  at  once  ultra  vires  the  corporation  and  a 
breach  of  its  duty  as  trustee. 

When  a  hospital  is  incorporated  the  instrument  of 
incorporation  invariably  confers  a  number  of  powers, 
including  powers  of  dealing  in  various  ways  with 
the  hospital  property.    It  is  sometimes  assumed  that 
these  powers  can  always  be  exercised  without  restric- 
tion.   This,  however,  is  not  necessarily  so.    The  effect 
of  the  mere  incorporation  is  the  same  in  every  case, 
but  important  differences  exist  as  regards  the  nature 
and  efficacy  of  the  powers  with  which  the  corporation 
is  endowed.    An  Act  of  Parliament  is  an  exercise  of 
legislative  authority,  competent  not  only  to  erect  the 
corporation,  but  also  to  vary  the  existing  trusts  of 
the  hospital  property,  and  even  to  alter  the  laws  of 
the  realm  in  its  favour.    It  follows  that  all  powers 
given  by  Act  of  Parliament,  whether  expressly  or 
by  implication,  may  be  safely  and  freely  exercised, 
and  that  it  is  immaterial  to  consider  whether  they 
are  consistent  or  inconsistent  with  the  antecedent 
trusts.    All  that  in  such  a  case  is  required  is  to 
ascertain  upon  the  true  construction  of  the  statute 
what  it  was  that  the  legislature  intended  to  do.  A 
charter,  on  the  other  hand,  is  a  mere  instrument 
of  incorporation.    It  can  determine  the  form  and 
constitution  of  the  corporation,  and  prescribe  the 
nature  and  limit  of  its  corporate  powers  and  func- 
tions, but  it  cannot  vary  the  existiDg  trusts  of  the 
hospital  property,  nor  can  it  (except  to  the  extent  of 
authorizing  the  acquisition  of  land,  see  post,  p.  28) 
alter  the  existing  law.    It  cannot,  in  fact,  do  more 
than  create  the  corporate  trustee.    The  powers  which 
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a  charter  confers  are  therefore  given  to  the  corpora- 
tion qua  corporation.  They  cannot  be  exceeded, 
because  outside  the  limits  of  its  constitution  the  cor- 
poration has  no  power  to  act.  But  they  are  given 
for  use  only  if  and  so  far  as  the  trusts  of  the  hospital 
property  require.  They  have  no  over-riding  efficacy. 
In  the  case  of  a  royal  foundation  the  charter,  besides 
erecting  the  corporation,  also  appoints  the  trusts. 
This  is  no  exception  to  the  rule  above  stated,  for  the 
Crown  in  this  case  is  the  founder,  and  in  declaring 
the  trusts  it  wields  no  greater  power  than  is  exer- 
cised by  every  one  who  endows  a  charity.  The 
Charity  Commissioners  have,  in  addition  to  their 
power  of  incorporating  charity  trustees,  also  power 
in  certain  cases  to  vary  the  trusts  of  endowments. 

Incorporation  stereotypes  the  constitution  of  the 
hospital.  The  form  thus  given  to  it  cannot  after- 
wards be  altered  except  by  Act  of  Parliament  or,  if 
it  was  incorporated  by  charter,  by  supplemental 
charter.  It  is  of  course  important,  when  a  hospital 
becomes  incorporated,  that  its  existing  machinery 
should  not  be  interfered  with.  The  instrument  of 
incorporation  should  take  it  as  it  stands,  as  a  going 
concern,  and,  so  to  speak,  crystallise  its  framework, 
leaving  perfect  freedom  of  motion  to  all  the  parts 
within.  In  framing  an  instrument  of  this  kind, 
whether  a  charter  or  an  Act  of  Parliament,  it  may 
be  laid  down  as  a  universal  rule  that  the  simpler  and 
broader  are  the  lines  upon  which  it  proceeds,  and  the 
less  it  deals  with  matters  of  detail,  the  better  it  will 
be.  The  essential  parts  of  an  instrument  of  incor- 
poration are  those  which  create  and  christen  the 
corporation,  set  forth  its  objects,  and  provide  it  with 
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a  president  and  other  officers.  A  declaration  that 
the  corporation  shall  have  perpetual  succession  and  a 
common  seal,  with  power  to  sue  and  be  sued  in  its 
corporate  name,  is  invariably  inserted,  but  is  really 
superfluous,  for  these  rights  are  incidental  to  the 
corporate  character  without  express  provision.  In- 
corporation also  carries  with  it  without  express  pro- 
vision power  to  act  by  a  majority  of  the  members,  to 
make  bye-laws,  and  to  elect  future  members.  It  is, 
however,  desirable  that  the  way  in  which  bye-laws 
may  be  made  and  members  elected,  together  with 
the  mode  in  which  the  corporate  functions  may  be 
exercised,  should  be  defined  with  precision.  The 
power  to  hold  land  to  the  extent  required  should  be 
expressly  conferred. 
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Chapter  III. 

GIFTS  TO  PIOSPITALS. 

Gifts  for  the  benefit  of  hospitals  of  every  kind,  or 
for  any  special  purpose  connected  with  their  work, 
are  charitable,  and  are  accordingly  subject  to  the 
restrictions  imposed  by  law  on  the  disposition  of 
certain  kinds  of  property  for  charitable  purposes. 
These  restrictions,  which  were  formerly  very  oppres- 
sive, have  been  greatly  alleviated  by  the  Mortmain 
and  Charitable  Uses  Act,  1891,  which  is  printed  in 
full  in  the  Appendix  to  this  Book.  The  Act  applies 
only  to  gifts  inter  vivos  made  since,  and  to  gifts  by 
will  where  the  testator  has  died  since,  the  5  th  of 
August,  1891.  As  regards  the  few  cases  in  which 
the  previous  law  may  still  be  applicable,  reference  is 
made  to  the  Author's  larger  works. 

Gifts  by  Will. — Gifts  by  will  of  land  and  of  various 
kinds  of  property  more  or  less  connected  with  land, 
and  legacies  becoming  payable  out  of  any  such  pro- 
perty or  the  proceeds  of  sale  of  it  or  (out  of  whatever 
property  payable)  directed  to  be  laid  out  in  the  pur- 
chase of  land  or  to  be  applied  for  some  purpose,  such 
as  the  erection  of  buildings,  which  was  held  to  involve 
the  purchase  of  land,  were,  previously  to  the  Mort- 
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main  and  Charitable  Uses  Act,  1891,  void.  By 
virtue  of  that  Act  a  gift  by  will  in  favour  of  a  hos- 
pital of  every  kind  of  property,  including  land,  is, 
where  the  testator  died  after  the  5th  of  August, 
1891,  valid.  Where,  however,  the  subject  of  the 
gift  is  land,  the  Act  (sect.  5)  requires  it  to  be  sold 
within  a  year  (the  time  being  capable  of  extension), 
unless  the  Court  or  the  Charity  Commissioners  ex- 
pressly authorize  its  retention,  which  they  can  only 
do  where  the  land  is  required  for  actual  occupation 
by  the  hospital  (sect.  8).  In  the  event  of  the  sale 
not  being  duly  carried  out,  the  Act  provides  (sect.  6) 
for  the  vesting  of  the  land  in  the  Official  Trustee  of 
Charity  Lands,  and  for  the  sale  being  accomplished 
under  the  direction  of  the  commissioners.  In  every 
case  the  proceeds  of  sale  belong  to  the  hospital.  A 
hospital  legacy  must,  under  the  present  law,  always 
be  paid,  and  the  nature  of  the  property  out  of  which 
it  may  require  to  be  paid  is  no  longer  in  any  case 
an  objection  to  its  validity.  The  only  remaining 
restriction  in  the  case  of  a  legacy  is,  that  if  the 
testator  directs,  whether  expressly  or  by  implication, 
that  it  shall  be  applied  in  purchasing  land,  that 
direction  cannot  be  carried  out  (sect.  7)  except  under 
the  authority  of  the  Court  or  the  Charity  Commis- 
sioners, which  can  only  be  given  if  the  land  is 
required  for  occupation  by  the  hospital  (sect.  8). 
The  numerous  decisions  as  to  implied  directions  to 
purchase  land  which  arose  under  the  old  law  are 
now  of  little  value,  for  the  present  law  applies  to 
every  case  of  the  kind  the  simple  rule  that  (except 
by  the  authority  above  mentioned)  whatever  direc- 
tions the  testator  may  have  given  are  void  if  and  so 
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far  as  (but  not  farther  than)  they  cannot  be  carried 
out  except  by  purchasing  land. 

It  is  conceived  that  in  the  case  of  a  direct  devise 
of  land  to  an  incorporated  hospital  the  duty  of  sell- 
ing will  devolve  on  the  hospital,  but  that  in  every 
other  case  it  will  devolve  on  the  trustees  to  whom 
the  land  passes  under  the  will.  The  proceeds  of  sale, 
and  also  a  legacy  directed  to  be  laid  out  in  land, 
when  that  direction  fails,  will  in  most  cases  become 
applicable  to  the  general  purposes  of  the  hospital. 
In  the  case  of  a  legacy  directed  to  be  laid  out  in 
buildings,  or  in  any  other  way  implying  the  purchase 
of  land,  it  is  a  corollary  from  the  rule  above  stated 
that  if  and  so  far  as  the  testator's  purpose  can  be 
accomplished  without  expending  the  legacy  itself  in 
buying  land  (as,  e.  g.,  if  the  land  required  is  pro- 
curable elsewhere)  his  directions  remain  valid  and 
binding.  As  to  these  and  other  points  which  may 
arise  upon  the  new  Act,  see  the  Author's  "  Treatise 
on  the  Mortmain  and  Charitable  Uses  Act,  1891." 

Licence  in  Mortmain. — It  must  be  remembered  that 
in  the  case  of  an  incorporated  hospital  the  retention 
of  land  devised  or  the  purchase  of  land  requires  to  be 
authorized  by  a  licence  in  mortmain  (post,  pp.  27,  28). 
Such  a  licence  up  to  a  limited  amount  is  usually 
given  by  the  instrument  of  incorporation.  If  that 
limit  is  not  exceeded  no  difficulty  arises ;  but  if 
it  is  exceeded,  an  additional  licence  is  necessary  to 
cover  the  excess.  Even  where  land  devised  to  an 
incorporated  hospital  is  not  authorized  to  be  retained 
a  licence  in  mortmain  is,  in  strictness,  required  for 
the  period  elapsing  before  the  sale  directed  by  the 
Mortmain  and  Charitable  Uses  Act,  1891,  is  carried 


24 


GIFTS  TO  HOSPITALS. 


out ;  but  this  is  not,  perhaps,  a  matter  of  much 
practical  importance. 

Many  hospitals  are  entitled  under  the  Acts  of 
Parliament  by  which  they  are  regulated  to  special 
exemptions.    See  post,  p.  28. 

Forms  of  Gift. — It  is  usual  to  advertise  forms 
which  testators  desirous  of  benefiting  a  hospital 
may  adopt.  Before  the  Mortmain  and  Charitable 
Uses  Act,  1891,  it  was  useless  (except  in  the  case  of 
a  hospital  which  enjoyed  a  special  exemption)  to 
advertise  a  form  of  devise  of  land,  because  such  a 
devise  was  void ;  and  even  in  the  case  of  a  pecuniary 
legacy  it  was  necessary  to  provide  that  it  should  be 
paid  out  of  such  part  of  the  testator's  estate  as  could 
by  law  be  bequeathed  to  charity.  There  is  now  no 
reason  why  forms  of  devise  of  land  should  not  be 
published  ;  and  forms  of  pecuniary  bequest  should 
contain  no  restriction  as  to  the  kind  of  property  out 
of  which  the  legacy  may  be  paid.  Forms  of  the  last- 
mentioned  kind  should  provide  that  the  receipt  of  the 
treasurer  or  other  proper  officer  should  be  a  good  dis- 
charge, and  a  direction  that  the  legacy  shall  be  paid 
free  of  duty  should  be  added. 

Misdescription. — It  sometimes  happens  that  a  tes- 
tator misdescribes  the  hospital  he  intends  to  benefit. 
The  misdescription  may  be  so  slight  as  to  leave  no 
doubt  which  institution  was  intended,  or  it  may  be  so 
great  as  to  render  it  exceeding!}'  difficult  to  decide 
between  the  claims  of  several  institutions.  "Where 
there  are  more  than  one  institution,  each  answering 
more  or  less  closely  to  the  description,  the  Court 
endeavours  to  place  itself  in  the  position  of  the 
testator,  so  as  to  ascertain  what  his  wishes  were 
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likely  to  have  been,  and  admits  evidence  as  to  his 
knowledge  of  or  connection  with  the  rival  hospitals. 
If  all  means  of  arriving  at  the  testator's  intention 
fail,  the  legacy  is  frequently  divided  between  the  dif- 
ferent claimants,  and  not  necessarily  in  equal  shares. 

It  is  provided  by  an  old  statute  (14  El.  c.  14)  that 
gifts  and  assurances  of  land,  whether  by  will  or  inter 
vivos,  to  any  incorporated  hospital  then  (a.d.  1572) 
established  should  not  be  invalidated  by  a  misnomer 
or  misdescription  of  the  corporation. 

Gifts  during  Life. — Gifts  during  life  for  the  benefit 
of  hospitals  of  every  kind  of  property,  except  actual 
land  and  (in  the  few  cases  in  which  this  may  occur) 
personal  property  subject  to  a  peremptory  trust  for 
the  purchase  of  land,  have,  by  the  Mortmain  and 
Charitable  Uses  Act,  1891,  been  freed  from  all 
restriction. 

The  pre-existing  restrictions  on  the  gift  during  life 
of  land,  and  personalty  to  be  laid  out  in  land,  have  not 
been  affected  by  that  Act.  These  restrictions  are  con- 
tained in  the  Mortmain  and  Charitable  Uses  Act,  1888, 
and  are  as  follows  : — The  gift  must  be  such  as  to 
take  effect  immediately,  and  it  must  be  absolute  and 
irrevocable.  Except  in  the  case  of  copyhold  land 
and  stock  in  the  public  funds,  it  must  be  by  deed 
attested  by  two  witnesses,  and  the  instrument  of 
gift  must  in  every  case  (unless  it  is  a  transfer  of 
stock  in  the  public  funds),  be  enrolled  within  six 
months  in  the  Central  Office  of  the  Supreme 
Court.  Unless  these  requirements  are  satisfied  the 
gift  is  invalid.  It  is  also  liable  to  be  subsequently 
avoided  by  the  death  of  the  donor  within  twelve 


26 


GIFTS  TO  HOSPITALS. 


months,  or  (in  the  case  of  stock  in  the  public  funds) 
six  months  afterwards.  Some  hospitals  may  enjoy 
special  exemption  from  these  provisions  or  some  of 
them  (see  post,  p.  30). 

It  is  enacted  by  the  Statute  of  Frauds  that  decla- 
rations and  creations  of  trust  of  lands  are  void  un- 
less manifested  and  proved  by  writing  signed  by 
the  person  enabled  to  declare  the  trust  or  by  his 
will.  This  applies  to  trusts  in  favour  of  hospitals. 
It  must  not,  however,  be  assumed  that  because  a 
conveyance  or  lease  does  not  expressly  state  the 
trust  for  the  hospital,  the  provisions  of  the  Mort- 
main and  Charitable  Uses  Act,  1888,  may  safely  be 
neglected,  for  any  subsequent  declaration  of  trust 
by  the  trustee,  or  even  an  informal  memorandum  or 
letter  signed  by  him  and  acknowledging  the  trust,  or 
any  recital  to  that  effect  in  a  subsequent  deed  to 
which  he  is  a  party  is  sufficient  to  satisfy  the  Statute 
of  Frauds ;  and  the  trust,  however  late  the  writing 
may  be  by  which  it  is  ultimately  proved,  operates 
retrospectively  from  the  date  of  its  creation.  The 
only  safe  rule,  therefore,  is  to  comply  with  the  re- 
quirements of  the  Mortmain  and  Charitable  Uses 
Act,  1888,  whether  the  trust  is  expressed  or  not. 

Subscriptions  and  Donations. — A  subscription  is  a 
money  gift  intended  to  be  periodically  repeated.  A 
donation  is  a  single  gift  not  intended  to  be  repeated. 
"  Contribution  "  is  a  general  term  applicable  to  both 
classes  of  gift.  Contributions  are  usually  received 
by  the  secretary,  and  should  be  at  once  paid  by  him 
into  the  hospital's  banking  account.  A  "  collector  " 
is  sometimes  employed,  whose  particular  duty  it  is  to 
solicit  subscriptions ;  and  with  a  view  to  rendering 
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his  services  efficient,  he  is  generally  paid  wholly  or 
in  part  by  commission.  The  payment  of  a  subscrip- 
tion during  a  number  of  years  gives  the  hospital  no 
right  to  claim  it  in  any  future  year.  But  where 
some  privilege,  such  as  the  right  to  recommend 
patients,  or  to  have  a  seat  on  the  board  of  governors, 
is  given  to  donors  and  subscribers,  it  is  necessary  to 
fix  a  date  from  which  the  rights  attaching  to  a  dona- 
tion shall  commence  and  a  date  on  which  annual 
subscriptions  shall  become  payable,  so  that  the  persons 
for  the  time  being  entitled  to  these  privileges  may  be 
accurately  known.  It  should  be  the  duty  of  the 
secretary  or  some  other  officer  to  send  an  intimation 
to  subscribers  when  their  subscriptions  fall  due,  and 
it  is  convenient  for  the  hospital  rules  to  provide  that 
subscriptions  shall  be  deemed  not  to  be  in  arrear  if  paid 
within  a  specified  time  after  the  day  fixed  for  payment. 

Mortmain. — Incorporated  hospitals,  in  common  with 
all  corporations,  are  precluded  from  holding  land  by 
the  Mortmain  law.  This  is  quite  distinct  from  the 
law  already  referred  to  restricting  the  disposition  of 
certain  kinds  of  property  in  favour  of  charity,  and 
applies  whether  the  case  is  one  which  falls  within 
the  Mortmain  and  Charitable  Uses  Act,  1891,  or 
not,  and  whether  the  land  was  acquired  by  purchase, 
deed  of  gift,  lease,  mortgage,  or  will.  The  acquisition 
of  land  in  contravention  of  the  Mortmain  law  is  not 
void,  but  voidable  at  the  option  of  the  Crown  or 
(where  such  person  exists)  a  mesne  lord;  and  until 
that  option  is  exercised  the  corporation  may  retain 
the  land.  Partial  exemptions  from  the  Mortmain 
law  are  almost  universal  (see  infra) . 
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Exemptions. — Many  hospitals  enjoy  special  exemp- 
tions not  only  from  the  Mortmain  law  but  also  from 
the  law  which  restricts  the  disposition  of  certain 
kinds  of  property  in  favour  of  charity  {ante,  p.  21). 

Exemptions  from  the  Mortmain  law  are  called 
licences  in  mortmain.  They  may  be  granted  either 
by  Act  of  Parliament  or  by  the  Crown,  which  has 
special  statutory  powers  in  that  behalf.  In  the  case 
of  a  corporation  established  under  the  Joint  Stock 
Companies  Acts  without  the  word  "  limited,"  a 
licence  in  mortmain  may  be  granted  by  the  Board 
of  Trade,  and  corporations  constituted  by  the  Charity 
Commissioners  [ante,  p.  17)  acquire  a  similar  licence. 
The  charter  or  Act  by  which  a  hospital  is  incor- 
porated usually  gives  it  a  limited  licence  in  mortmain, 
authorizing  it  to  purchase,  hold,  and  enjoy  land  up 
to  a  certain  annual  value,  and  sometimes  proceeding 
to  empower  persons  to  alien  to  the  corporation  within 
that  limit.  If  no  licence  is  thus  granted,  or  if  it  is 
desired  to  hold  land  in  excess  of  the  licence,  an 
independent  or  supplemental  licence  is  required,  which 
may  be  obtained  by  petition  to  the  Crown.  A  licence 
in  mortmain,  however  acquired,  creates  an  exemption 
only  from  the  incapacity  to  hold  land  to  which  the 
hospital  would,  as  a  corporation,  be  otherwise  subject. 

Exemptions  from  the  restrictions  on  dispositions 
in  favour  of  charity  can,  on  the  other  hand,  be 
granted  only  by  Act  of  Parliament.  A  hospital 
which  is  merely  incorporated  by  charter,  and  has  not 
the  benefit  of  any  special  Act  of  Parliament,  is 
therefore  not  only  precluded  from  holding  land  at 
all  outside  the  limit  permitted  by  the  charter  or  any 
independent  licence  in  mortmain  which   it  may 
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possess,  but  even  within  those  limits  it  cannot,  how- 
ever wide  the  language  of  the  charter  may  he,  receive 
a  gift  during  life  of  land  or  of  personal  estate  to 
he  laid  out  in  land  unless  the  requirements  above 
mentioned  {ante,  p.  25)  are  complied  with,  or  a 
similar  gift  by  will  except  subject  to  the  provisions 
of  the  Mortmain  and  Charitable  Uses  Act,  1891 
(ante,  p.  22). 

In  the  case  of  a  hospital  possessing  a  special  Act  of 
Parliament  the  nature  and  extent  of  the  exemption 
which  it  enjoys  depend  upon  the  construction  of  the 
Act.  If  it  was  passed  before  1736  (the  date  of  the 
original  Act  restricting  dispositions  to  charitable 
uses),  it  cannot  have  done  more  than  create  an 
exemption  from  the  mortmain  law,  for  the  restric- 
tions on  charitable  dispositions  did  not  then  exist. 
Power  to  "  take,  hold,  and  enjoy  "  land  also  creates 
an  exemption  only  from  the  mortmain  law.  In 
neither  of  these  cases,  therefore,  is  the  hospital  in 
any  better  position  as  regards  exemption  than  if  it 
had  merely  a  charter.  The  special  Act,  however, 
often  authorizes  land  to  be  given  to  the  hospital  by 
will.  In  this  case  the  hospital  is  not  only  exempted 
from  the  mortmain  law,  but  was  also  (under  the  law 
prior  to  the  Mortmain  and  Charitable  Uses  Act, 
1891)  exempted  from  the  then  existing  prohibition 
on  a  gift  of  land  by  will,  and  under  the  present  law 
is  exempt  from  the  provisions  of  the  Mortmain  and 
Charitable  Uses  Act,  1891,  requiring  the  sale  of  such, 
land ;  but  the  restrictions  imposed  on  the  acquisition 
inter  vivos  of  land  or  personal  estate  to  be  laid  out 
in  land  still  remain.  Exemptions  from  the  last- 
mentioned  restrictions  are  rare,  but  may,  of  course, 
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be  created  by  appropriate  words.  Thus  a  provision 
tbat  a  conveyance  to  the  hospital  need  not  be 
enrolled  would  exempt  from  the  necessity  for  enrol- 
ment, and  a  provision  that  it  should  not  be  rendered 
void  by  the  death  of  the  donor  within  a  year  would 
create  an  exemption  from  that  liability. 

Stamps  and  Duties. — Receipts  for  contributions  to 
charitable  institutions  are  not  required  to  be  stamped. 
This  exemption  does  not  rest  upon  any  statutory 
right,  but  upon  the  practice  of  the  Inland  Revenue 
Commissioners  to  abstain  in  these  cases  from  enforcing 
the  penalty  on  omitting  to  affix  the  prescribed  stamp. 

Duty. — Legacies  to  or  for  the  benefit  of  hospitals 
are  charged,  under  the  Legacy  Duty  Acts,  with  duty 
at  10  per  cent.  There  was  formerly  some  doubt  as 
to  the  effect  of  these  Acts  on  legacies  of  this  kind, 
but  it  is  thought  that  tbe  doubt  no  longer  exists. 
In  any  event  all  kinds  of  property  given  to  or  for  the 
benefit  of  hospitals  (whether  chargeable  with  duty  as 
legacies  or  not)  are  under  the  Succession  Duty  Act 
chargeable  as  successions  with  duty  at  the  like  rate. 
An  additional  duty  of  1|  per  cent,  (making  11 1  per 
cent,  in  all)  was,  by  the  Customs  and  Inland  Revenue 
Act,  1888,  imposed  (except  as  regards  leaseholds,  and 
in  cases  in  which  account  duty  is  payable),  on  all 
successions,  and  on  all  legacies  payable  out  of  or 
charged  upon  real  estate  or  the  rents  or  proceeds  of 
sale  thereof.  Real  estate  passing  to  a  charitable  trust 
is  not,  as  in  other  cases,  chargeable  with  duty  esti- 
mated according  to  its  annual  value  and  payable  by 
instalments,  but  the  whole  duty  becomes  immedi- 
ately raiseable  and  payable. 
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No  legacy  duty  is  payable  where  the  whole  per- 
sonal estate  of  the  testator  is  less  than  100/.,  and 
there  may,  under  certain  circumstances,  be  an 
exemption  both  from  legacy -and  succession  duty 
where  the  whole  personal  estate  of  the  testator  does 
not  amount  to  300/.  Legacies  for  a  particular 
hospital  have  occasionally  been  exempted  from  duty 
by  special  Act  (see  42  Greo.  3,  c.  99,  s.  4). 

Where,  as  frequently  happens,  a  legacy  is  directed 
to  be  paid  duty  free,  the  duty  is  paid  out  of  the 
testator's  general  estate,  and  the  hospital  receives  the 
amount  of  the  legacy  in  full. 
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Chapter  IV. 

TRUSTS  OF  HOSPITAL  PROPERTY. 

Every  kind  of  property  given,  whether  in  general 
terms  or  subject  to  special  directions,  to  or  for  the 
benefit  of  a  hospital  becomes  (subject  to  the  various 
statutory  provisions  mentioned  in  the  last  chapter 
being  complied  with)  impressed  with  a  charitable 
trust.  This  trust,  whether  expressed  in  writing  or 
not,  in  every  case  derives  its  existence  from  the  will 
of  the  donor,  and  is  binding  upon  every  one  charged 
with  the  duty  of  executing  it.  It  is  the  first  rule  in 
the  execution  of  charitable,  as  of  all,  trusts  that  the 
directions  or  intention  of  the  donor  shall  be  complied 
with,  for  "  every  man  is  master  of  his  own  charity  to 
dispose  and  qualify  it  as  he  pleaseth  ;  "  and  although 
there  is  no  obligation  to  accept  the  benefit  of  a  gift, 
yet  if  it  is  once  accepted  the  conditions  attached  to  it 
cannot  be  disregarded. 

The  application  of  this  principle  in  the  case  of  an 
endowment  is  simple.  The  founder  of  an  endow- 
ment is  at  once  the  creator,  the  paymaster,  and  the 
legislator  of  his  foundation ;  he  fashions  it  according 
to  what  form  he  pleases,  and  his  will  is  law  to  all 
persons  administering  or  receiving  a  benefit  under  it. 
In  the  case  of  voluntary  hospitals,  however,  the 
principle  is  somewhat  obscured  by  the  fact  that  much 
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of  their  property  is  derived  from  contributions  which 
individually  are  of  small  amount,  and  the  distribu- 
tion and  employment  of  which  are  purposely  left  to 
the  discretion  of  the  governors.  These  funds,  how- 
ever, form  no  real  exception.  If  they  were  diverted 
from  the  institution  for  which  they  were  given,  the 
misapplication  would  be  a  breach  of  trust ;  while  so 
long  as  they  are  dealt  with  in  accordance  with  its 
rules,  the  purpose  of  the  contributor  is  satisfied. 

It  is  important  to  determine  as  nearly  as  possible 
the  nature  of  the  trusts  to  which  different  classes  of 
gifts  for  the  benefit  of  hospitals  become  subject,  for 
although  such  trusts  may  be  modified  by  external 
authority,  yet  within  the  walls  of  the  hospital  they 
are  supreme.  They  supply,  in  fact,  the  limit  within 
which  the  discretion  of  the  governing  body  must  be 
confined,  and  beyond  which  laws  enacted  by  the 
hospital  authorities  are  ultra  vires  and  void. 

The  funds  of  a  hospital  wholly  maintained  by  the 
payments  of  patients  are  merely  purchase-money, 
and  are  subject  to  no  trust.  The  case  is  quite 
different  with  payments  from  patients  received  by  a 
charitable  hospital.  These  are  sums  earned  by  the 
charity  through  the  use  of  its  trust  property,  and 
it  is  beyond  dispute  that  profits  arising  from  the 
employment  of  trust  funds  are  themselves  subject  to 
the  like  trusts.  Funds  derived  by  a  charitable 
hospital  from  the  payments  of  patients  cannot 
therefore  be  distinguished,  so  far  as  the  trusts  are 
concerned,  from  general  contributions. 


Endowments  and  Non-endowments.  —  The  trust 
property  of   hospitals  may  be  divided,  according 
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to  the  nature  of  the  trusts,  into  endowments  and 
non-endowments.  All  funds  and  other  property 
required  by  the  trusts  applicable  to  them  to  be 
permanently  retained,  the  income  only  being  usable 
for  current  expenses,,  are  endowments.  The  oppo- 
site class  comprises  all  gifts  the  capital  of  which  is 
itself  intended  to  be  applicable  as  income. 

Subscriptions,  Donations,  and  Legacies. — These  are 
for  the  most  part  given  to  or  for  the  benefit  of  the 
hospital  without  any  express  direction  as  to  the 
way  in  which  they  shall  be  employed.  The  only 
trust  to  which  they  become  subject  is  that  the}'  shall 
be  applied  for  the  general  purposes  of  the  institution, 
and  in  accordance  with  its  laws  for  the  time  being. 
They  therefore  become  available  as  income  to  meet 
current  expenses,  and  neither  they  nor  any  accu- 
mulations of  them,  nor  any  property  purchased  by 
means  of  them,  constitute  an  endowment.  The  only 
case  in  which  funds  thus  derived  could  ever  form 
an  endowment  would  be  where  the  hospital  was 
governed  by  an  Act  of  Parliament  or  scheme  which 
peremptorily  directed  them  to  be  capitalized.  This, 
however,  is  a  theoretical  case,  and  it  will  be  observed 
that  the  effect  could  not  be  produced  unless  the 
direction  for  capitalization  were  absolute  and  un- 
alterable by  any  authority  within  the  hospital  itself. 
Hospital  rules  do  and  must  provide  for  the  invest- 
ment of  surplus  income,  but  the  subsequent  expendi- 
ture of  such  accumulations,  though  hedged  round 
with  elaborate  safeguards,  is  ordinarily  permitted  in 
case  of  necessity,  or,  if  not,  may  be  authorized  by 
an  appropriate  alteration  of  the  rules.  In  some  cases 
the  rules  direct  that  all  donations  and  legacies  ex- 
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ceeding  a  certain  amount  shall  be  capitalized,  but 
such  rules,  again,  are  ordinarily  modifiable  by  the 
hospital  authorities  themselves.  Accumulations  made 
by  virtue  of  rules  of  this  kiud  are  not,  therefore, 
endowments. 

Legacies  and  donations,  even  of  small  amount, 
may,  however,  be  given  upon  trusts  requiring  them 
to  be  permanently  invested,  and  the  dividends  only 
expended.  They  are  then  endowments.  The  same 
may  be  the  case  with  subscriptions,  if  they  are 
collected  for  a  permanent  object,  such  as  the  pur- 
chase of  a  site,  or  the  erection  of  hospital  buildings. 

Land. — Land  is  often  given  upon  trusts  which 
plainly  import  permanence,  and  in  that  case  is 
clearly  an  endowment.  Indeed,  it  has  been  laid 
down  that  there  is  a  presumption,  even  in  the 
absence  of  express  direction,  that  land  given  to 
a  charity  is  intended  to  be  enjoyed  as  land,  in 
which  case,  also,  a  permanent  trust  would  have 
been  intended.  It  is  thought,  however,  that  if 
land  is  given  in  trust  for  a  hospital  in  general 
terms,  the  same  principle  must  be  applied  as  in 
the  case  of  subscriptions,  donations  and  legacies 
similarly  given,  and  accordingly  that  it  becomes 
subject  to  a  trust  to  be  dealt  with  in  accordance 
with  the  laws  of  the  hospital  for  the  time  being, 
and,  unless  there  is  some  unalterable  law  requiring 
its  perpetual  retention,  does  not  form  an  endowment. 
The  fact  that  the  land  is  required  to  be  sold  under 
the  Mortmain  and  Charitable  Uses  Act,  1891,  does 
not  affect  the  character  of  the  trusts,  and  if  as 
originally  given  it  was  intended  to  form  an  endow- 
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ment,  the  same  quality  attaches  to  the  proceeds  of 
sale. 

Specific  Gifts. — As  regards  specific  gifts  of  con- 
sumable and  wasting  articles,  such  as  fruit,  flowers, 
clothes  and  other  things  intended  for  immediate  use, 
it  need  only  be  said  that  they  should  be  applied  for  the 
purpose,  usually  the  benefit  of  the  patients,  for  which 
they  are  bestowed.  Specific  articles,  as,  for  example, 
books,  specimens,  statues  and  so  forth,  given  with  the 
intention  that  they  shall  be  permanently  retained, 
must  in  strictness  be  called  endowments.  They 
should,  of  course,  if  accepted,  be  preserved  in  accord- 
ance with  the  intention  of  the  donors. 

Special  Purposes. — Where  subscriptions,  donations 
and  legacies  intended  to  be  usable  as  income  are 
given  for  the  special  purpose  of  some  subordinate 
institution  or  fund  connected  with  the  hospital,  such 
as  a  convalescent  home  or  the  Samaritan  fund,  they 
become  subject  to  a  trust  for  the  general  purposes  of 
such  institution  or  fund  in  accordance  with  the  rules 
by  which  it  is  for  the  time  being  regulated.  Any 
diversion  of  them  to  other  purposes  is  as  much  a 
breach  of  trust  as  would  be  the  diversion  of  the 
general  funds  of  the  hospital  to  another  institution. 
And  the  laws  or  rules  of  the  subordinate  institution 
or  fund  are  just  as  binding  upon  those  who  administer 
them  as  the  laws  of  the  hospital  itself  are  binding 
upon  the  hospital  authorities.  The  administration 
and  accounts  of  such  institutions  or  funds  should 
therefore  be  kept  distinct  from  those  of  the  hospital. 

J ust  as  in  the  case  of  the  hospital,  so  in  the  case 
of  a  subordinate  institution,  property  may  be  given 
upon  trusts,  either  express  or  implied,  requiring  the 
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capital  to  be  permanently  preserved.  In  this  case  it 
forms  an  endowment  for  the  benefit  of  the  sub- 
sidiary institution  or  other  purpose  specified  in  the 
instrument  by  which  the  trusts  are  declared.  An 
endowment  of  this  kind  may  be  called  a  special  en- 
dowment in  contradistinction  to  an  endowment  for  the 
general  benefit  of  the  hospital,  which  may  be  called 
a  general  endowment. 

Trusts  of  Endowments. — If  the  hospital  is  incor- 
porated, endowments  may  be  vested  either  in  the 
hospital  itself  (which  is  then  the  trustee)  or  in  an 
independent  body  of  trustees.  If  it  is  unincor- 
porated, they  must  be  vested  in  independent  trustees, 
for  the  hospital  is  not  a  legal  entity  capable  of  hold- 
ing or  dealing  with  property.  They  may  also  at 
any  time  be  vested  in  the  official  trustees  (see  post, 
p.  74). 

The  preservation  of  the  capital  of  an  endowment 
is  in  every  case  an  imperative  duty.  If  it  is  land, 
various  powers  may  be  exercised  in  regard  to  it 
(post,  pp.  65  et  seq.).  If  it  is  personal  property, 
it  should  be  kept  properly  invested  (post,  pp.  57 
et  seq.).  But  any  improper  dealing  with  it  which 
results  in  loss  will  entail  liability  on  the  trustees  and 
every  person  who  concurred  in  the  transaction.  The 
capital  of  an  endowment  should  therefore  always  be 
carried  to  a  separate  account.  Next  to  the  duty  of 
preserving  the  capital  comes  the  duty  of  distributing 
the  income.  The  mode  in  which  this  must  be  done 
depends  upon  the  trusts,  and  any  directions  given  by 
the  instrument  governing  the  endowment  as  to  the 
application  of  the  income  must  be  rigidly  observed. 
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Where,  however,  the  only  direction,  express  or  im- 
plied, as  regards  income  is  that  it  shall  be  applied  for 
the  general  benefit  of  the  hospital,  the  trust  is  satisfied 
if  the  income  is  allowed  to  fall  into  the  general 
revenue.  It  is  apprehended  that  in  this  case  the 
duty  of  the  endowment  trustees  (where  they  do  not 
consist  of  the  hospital  itself)  is  discharged  if  they 
pay  the  income,  or  cause  it  to  be  paid,  to  the  general 
banking  account  of  the  hospital  in  such  manner  as 
its  rules  prescribe.  Similarly,  where  the  income  of 
a  special  endowment  is  applicable  merely  for  the 
general  purpose  of  the  special  institution  or  fund, 
the  trust  is  satisfied  by  payment  of  it  to  the  banking 
account  of  such  institution  or  fund.  A  payment  of 
this  kind  is  in  fact  equivalent  to  payment  of  the 
income  of  a  private  trust  fund  to  the  person  entitled. 

General  Hospital  Trust. — The  general  revenues  of 
a  charitable  hospital  are  (as  has  been  seen)  derived 
partly  from  subscriptions,  donations  and  legacies, 
usable  as  income,  and  partly  from  the  income  of  en- 
dowments established  for  the  general  benefit  of  the 
institution ;  and  it  is  apparent  from  what  has  pre- 
ceded that  the  only  trust  to  which  they  are  subject  is 
that  they  shall  be  applied  for  the  general  purposes  of 
the  institution  in  accordance  with  its  laws  for  the 
time  being. 

This  trust  is  very  broad,  and  leaves  all  matters  of 
detail  to  the  absolute  discretion  of  the  hospital  autho- 
rities. It  is  not,  however,  meaningless,  and  a  diver- 
sion of  the  revenues  to  another  institution,  or  to 
private  ends,  or  for  purposes  not  warranted  by  the 
laws  of  the  hospital,  or  the  employment  of  them  in 
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accordance  with  laws  invalidly  passed,  would  unques- 
tionably be  a  breach  of  trust. 

Change  of  character  of  Institution. — It  is  conceived 
that  the  trust  further  requires  that  the  general  cha- 
racter of  the  institution  shall  be  preserved,  although, 
in  the  case  of  a  voluntary  hospital,  the  operation  of 
such  a  rule  as  this  is  restricted  by  the  fact  that  con- 
tributions subsequent  to  the  alteration  would  be  for 
the  general  purposes  of  the  institution  in  its  altered 
form. 

The  central  purpose  of  a  hospital  is  the  relief  of 
sickness,  either  generally  or  of  a  special  kind,  or  of 
sick  persons  of  a  particular  sex  or  class.  The  obliga- 
tion to  preserve  the  character  of  the  hospital  is  not 
to  be  construed  too  strictly ;  but  it  is  thought  that  if 
such  character  were  completely  altered,  as,  for  ex- 
ample, if  a  consumptive  hospital  were  changed  into 
a  hospital  for  lunatics,  or  a  lying-in  hospital  into  a 
lock  hospital,  pre-existing  endowments  and  funds 
contributed  for  the  hospital  in  its  original  form  could 
not  properly  be  applied  towards  carrying  out  the 
new  purposes. 

Change  of  Site. — In  many  cases  a  hospital  is  estab- 
lished primarily  for  the  relief  of  sick  persons  in  a 
particular  town  or  district.  It  is  apprehended  that 
the  removal  of  a  hospital  of  this  kind  to  a  place  so 
distant  as  to  transfer  the  benefit  to  a  totally  different 
class  of  persons  would  be  contrary  to  the  trusts  upon 
which  its  property  was  held.  The  question  in  such 
a  case  is  twofold  :  first,  whether  the  hospital  was 
established  for  the  benefit  of  any  and  what  particular 
locality;  secondly,  whether  the  removal  will  to  a 
material  extent  deprive  the  locality  of  that  benefit. 
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A  change  of  site,  even  though  not  so  extensive  as  to 
be  a  breach  of  trust  on  the  grounds  above  mentioned, 
may  always  involve  questions  as  to  the  propriety  of 
the  sale  of  the  existing  site  and  the  acquisition  of  a 
new  one  (see  post,  pp.  60  ct  seq.).  • 

Discretion  of  Governors. — Within  the  limits  of  the 
trust  above  sketched,  the  discretion  of  the  hospital 
authorities  as  to  all  matters  of  management  and  ad- 
ministration is  absolute,  and  no  limitation  (except  so 
far  as  it  is  contained  in  the  laws  of  the  hospital  itself) 
can  be  placed  upon  their  powers.  It  is  conceived 
that  no  line  can  be  drawn  as  to  the  mode  in  which 
relief  should  be  administered,  and  that  whether  it 
shall  be  confined  to  in-patients  or  extended  to  out- 
patients, and  whether  it  shall  be  given  solely  within 
the  hospital  walls,  or  whether  patients  shall  in  some 
cases  be  attended  at  their  own  homes,  are  as  much 
matters  within  the  discretion  of  the  governing  body 
as  the  question  whether  certain  classes  of  infectious 
cases  shall  be  treated  in  the  hospital  or  sent  (as  they 
often  are)  to  the  special  hospitals  provided  for  them. 
Similarly,  the  question  whether  a  small  payment 
shall  be  taken  from  those  patients  who  can  afford  it 
is  as  much  a  matter  for  the  discretion  of  the  gover- 
nors as  whether  out-patients  shall  be  required  to 
provide  their  own  bottles. 

Medical  School. — It  is  thought  that  the  same  prin- 
ciple must  be  applied  to  the  case  of  the  medical 
school.  Even  where  the  school  is  a  profitable  con- 
cern, established  on  the  hospital  premises  without 
payment,  and  the  students  are  allowed  free  access  to 
the  wards,  it  is  clear  that  the  hospital  receives  a  quid 
pro  quo  in  services  rendered,  and,  it  may  be  surmised, 
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in  increased  efficiency  on  the  part  of  the  staff.  And 
if  the  governors,  looking,  as  it  is  their  duty  to  do, 
solely  to  the  benefit  of  the  patients  both  present  and 
prospective,  consider  that  the  presence  of  the  school 
is  beneficial  to  the  hospital,  their  decision  cannot  be 
challenged. 

Patients. — It  is  sometimes  suggested  that  inquiry 
ought  to  be  made  as  to  a  patient's  means  before  he 
is  admitted,  on  the  ground  that  charitable  hospitals 
are  not  established  for  persons  who  can  afford  to 
pay  for  medical  advice.  In  the  case  of  a  hospital 
specially  instituted  for  the  benefit  of  the  lowest  class 
of  the  population  such  an  inquiry  (if  practically 
possible)  might  be  proper.  But,  as  a  rule,  it  is  quite 
clear  that  many  persons  who  can  afford  to  pay  are 
proper  objects  of  charity.  Even  a  rich  man  may 
meet  with  an  accident  or  be  seized  with  sudden  ill- 
ness in  circumstances  under  which  he  cannot  provide 
for  himself.  And  there  are  many  who  can  only 
supply  themselves  with  medical  assistance  at  the  cost 
of  great  privation  to  themselves  and  their  families. 
It  cannot  be  said  that  hospitals  should  close  their 
doors  to  these.  And  no  valid  argument  to  the 
contrary  can  be  founded  on  supposed  injustice  to 
the  medical  profession. 

Alteration  of  Trusts. — The  trusts  of  hospital  pro- 
perty can  always  be  altered  by  Act  of  Parliament, 
and  in  a  proper  case  by  the  Court  or  the  Charity 
Commissioners,  and  the  change  may  extend  from  a 
mere  sale  or  lease  of  a  portion  of  the  hospital  pro- 
perty to  a  change  of  site  or  a  complete  alteration  of 
the  character  of  the  institution.    A  scheme  of  the 
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Court  or  the  Charity  Commissioners  may  be  varied 
by  either  of  those  authorities,  and,  of  course,  by 
legislation ;  but  an  application  to  the  Court  in  rela- 
tion to  the  trusts  of  an  endowment  requires  to  be 
authorized  by  the  Charity  Commissioners.  An  Act 
of  Parliament  can  only  be  altered  by  another  Act, 
but  the  Court  has  jurisdiction  to  supplement  its  pro- 
visions or  to  give  directions  with  regard  to  matters 
not  dealt  with  by  the  Act.  Existing  trusts  cannot, 
under  any  circumstances,  be  varied  by  charter ;  and 
the  existence  of  a  charter  (except  possibly  in  the  case 
of  a  royal  foundation)  is  no  impediment  to  the 
establishment  of  a  scheme  for  the  management  of 
those  trusts  either  by  the  Court  or  the  Charity  Com- 
missioners. A  charter  can  be  modified  only  by  a 
supplemental  charter  or  an  Act  of  Parliament. 

Although  the  Court  can,  and  in  a  proper  case  will, 
control  the  application  of  a  fund  raised  by  subscrip- 
tions, yet  it  is  unwilling  to  interfere  in  the  manage- 
ment of  a  charity  mainly  dependent  on  voluntary 
contributions,  lest  the  result  of  its  action  should  be 
to  diminish  their  future  flow;  and  in  any  case  it 
declines  to  give  directions  as  to  the  application  of 
subscriptions  not  yet  collected. 
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Chapter  Y. 

INTERNAL  REGULATION. 

In  the  general  outline  of  its  constitution  a  hospital 
bears  some  resemblance  to  a  joint  stock  company. 
The  supreme  control  is  vested  in  a  body  of  governors 
corresponding  to  the  shareholders  of  a  company,  and 
the  active  management  is  entrusted  to  a  committee 
corresponding  to  the  board  of  directors.  Special 
branches  of  the  work  are  delegated  to  various  sub- 
committees, and  there  is  also  a  staff  of  officers,  both 
paid  and  unpaid,  and  of  male  and  female  servants. 
Where  the  hospital  is  incorporated,  the  governing 
body  form  the  corporation. 

The  authority  of  the  governors  is  exercised  in 
general  meetings,  often  called  general  courts.  The 
charter  or  Act  of  Parliament  or  other  instrument  or 
body  of  laws  by  which  the  hospital  is  governed, 
provides  for  meetings  to  be  held  at  regular  intervals, 
witli  extraordinary  or  special  meetings  to  be  sum- 
moned in  a  specified  manner  as  occasion  may  require. 
The  person  to  take  the  chair  and  the  quorum  of 
members  required  to  be  present  are  also  prescribed. 
To  the  governors  in  general  meeting  are  presented 
periodical  reports  and  accounts  from  all  departments 
of  the  hospital,  and  the  annual  balance  sheet ;  and 
the  duty  of  appointing  some,  at  all  events,  of  the 
chief  officials  is  reposed  in  them. 
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The  committee  or  board  of  management  or  house 
committee  is  a  committee  of  governors  entrusted 
(subject  to  the  directions  of  the  governors  in  general 
meeting)  with  the  general  administration  and  super- 
intendence of  the  hospital  and  its  affairs.  It  meets 
at  short  intervals,  usually  weekly  or  fortnightly. 

The  number  and  nature  of  sub-committees  vary 
widely.  They  may  include  a  committee  of  accounts 
or  finance  committee,  charged  with  the  duty  of  ad- 
vising on  investments  and  checking  expenditure 
accounts ;  an  election  committee,  intrusted  with  the 
work  of  electing  officers ;  a  patient's  discharge  com- 
mittee ;  a  nursing  committee,  and  others.  And  house 
visitors  are  often  appointed  to  make  a  personal 
inspection  of  the  different  parts  of  the  institution. 

The  board  of  management  and  sub- committees 
provided  for  by  the  rules  are  agents  for,  and  exercise 
an  authority  delegated  from  and  subject  to  the 
directions  of,  if  the  hospital  is  incorporated,  the 
corporation,  and,  if  the  hospital  is  unincorporated, 
the  general  body  of  governors.  In  other  cases, 
sub-committees  are  agents  of  the  committee  which 
appoints  them. 

The  chief  officers  of  a  hospital,  including  the  pre- 
sident, vice-presidents,  governors,  treasurer,  and  often 
the  medical  staff,  are  honorary.  The  general  man- 
agement is  carried  on  by  resident  salaried  officials,  of 
whom  the  two  chief  are  the  secretary,  secretary  super- 
intendent or  house  governor,  and  the  matron  or  lady 
superintendent.  To  the  first  are  intrusted  the  imme- 
diate supervision  of  all  matters  of  detail  connected 
with  the  working  of  the  hospital,  the  keeping  of  its 
books  and  correspondence,  and  the  control  of  the  male 
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servants.  To  the  second  is  committed  the  immediate 
control  of  the  nursing  staff  and  female  servants.  In 
some  hospitals  the  supreme  resident  official  is  called 
the  medical  superintendent.  The  catering  depart- 
ment is  placed  in  the  hands  of  a  steward,  and  there 
is  also  a  resident  chaplain.  Besides  these,  there  are 
a  large  number  of  subordinate  officers  and  servants, 
both  male  and  female,  and  the  usual  professional 
list  of  bankers,  solicitors,  auditors,  architects  and 
others. 

Laws  and  Bye-laws. — Where  a  hospital  is  incor- 
porated or,  without  being  incorporated,  is  governed 
by  a  will  or  scheme,  its  fundamental  laws  are  imposed 
upon  it  by  superior  authority  and  cannot  be  altered 
by  any  power  within  the  hospital  itself ;  but  power 
to  make  and  alter  bye-laws  is  always  given.  A 
voluntary  hospital,  on  the  other  hand,  is  governed 
by  a  code  of  laws  every  one  of  which  is  alterable  by 
the  hospital  authorities  themselves.  It  is,  however, 
in  this  case,  not  uncommon  to  distinguish  under  the 
name  of  laws  that  part  of  the  code  which  lays  down 
the  general  constitution  and  to  call  those  portions 
which  deal  only  with  the  details  of  administration 
bye-laws.  There  are  also,  in  most  hospitals,  various 
subordinate  regulations  indifferently  called  standing 
orders,  charges,  rules,  and  so  forth.  In  the  present 
work,  "bye-law  "  is,  for  convenience,  used  to  include 
all  regulations,  whether  called  laws,  bye-laws,  standing 
orders,  or  otherwise,  which  the  hospital  authorities 
have  power  to  enact. 

A  bye-law  must  be  consistent  with  the  laws  of  the 
realm,  and  must  not  be  manifestly  unreasonable. 
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Furthermore,  if  it  is  made  under  the  authority  of  a 
charter  or  Act  of  Parliament  or  other  instrument  by 
which  the  hospital  is  governed,  it  must  be  within 
the  scope  of  the  authority  and  not  inconsistent  with 
any  of  the  provisions  of  the  instrument.  Even 
in  the  case  of  a  voluntary  hospital,  the  power  of 
making  and  altering  laws  may  not  be  entirely 
unlimited  {ante,  p.  33).  A  bye-law  which  does  not 
satisfy  these  conditions  is  ultra  vires  and  void,  and 
affords  no  protection  to  any  act  done  in  pursuance 
of  it. 

A  bye-law  is  also  invalid  unless  passed  in  accord- 
ance with  the  formalities  prescribed  by  the  charter, 
Act  of  Parliament,  or  other  instrument  by  which  the 
power  to  make  bye-laws  is  conferred,  or  (in  the  case 
of  a  voluntary  hospital)  by  the  code  of  laws  for  the 
time  being  in  force.  Accordingly,  if  a  bye-law  is 
required  to  be  passed  at  one  meeting  and  confirmed 
at  another,  it  acquires  no  validity  until  this  has  been 
done.  And  the  meeting  at  which  it  is  passed,  or 
each  of  the  meetings  at  which  it  is  passed  and  con- 
firmed, must  be  duly  convened  and  must  be  composed 
of  the  proper  quorum  of  persons  competent  to  vote. 
All  necessary  preliminary  notices  must  also  have 
been  given,  and  the  resolution  must  be  regularly 
proposed,  seconded,  and  voted  upon.  A  bye-law 
which  is  infirm,  merely  because  it  has  been  irregu- 
larly passed,  differs  from  one  which  is  ultra  vires  the 
hospital,  in  that  the  infirmity  can  be  afterwards 
cured  and  acts  done  in  pursuance  of  it  validated  by 
the  hospital  authorities  themselves. 

In  framing  a  byc-law  great  care  should  be  taken, 
not  only  that  it  may  be  expressed  in  unambiguous 
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language,  but  also  that  it  may  not  conflict  with  any- 
other  of  the  hospital's  rules. 

Conduct  of  Meetings. — Eules  for  the  conduct  of 
business  at  meetings  of  governors  are  frequently  laid 
down  by  the  laws  of  the  hospital.  Where  such  is 
the  case,  the  validity  of  the  proceedings  depends  on 
those  rules  being  complied  with. 

The  following  elementary  rules,  which  must  be 
read  subject  to  any  special  provisions  enacted  by  the 
laws  of  the  hospital,  may  be  found  useful : — 

(1.)  A  mooting  is  not  duly  constituted  unless  the  pro- 
scribed quorum  of  qualified  persons  is  present,  and  unless 
there  is  a  chairman. 

(2.)  The  chairman  appointed  by  the  laws  of  the  hospital 
must  take  the  chair.  In  the  absence  of  such  provision  the 
meeting  should  elect  its  own  chairman. 

(3.)  The  meeting  is  opened  by  the  chairman  taking  the 
chair,  and  he  should  leave  the  chair  immediately  the  busi- 
ness is  concluded. 

(4.)  The  first  business  is  to  read  and  confirm  the  minutes 
of  the  previous  meeting  (if  any).  A  formal  resolution  as  to 
this  is  not  generally  necessary. 

(o.)  The  next  business  is  to  receive  and  consider  reports 
(if  any).  Each  report  should  be  read  to  the  meeting  by  the 
chairman,  or  the  clerk  or  secretary,  and  a  resolution  sub- 
mitted that  the  report  be  adopted.  If  objection  is  raised  to 
any  part  of  it,  the  chairman  should  move  that  it  be  read 
again,  clause  by  clause,  and  each  clause  should  bo  separately 
voted  upon. 

(6.)  The  chairman  should  not  accept  a  resolution,  of  which 
previous  notice  is  required  by  the  hospital  laws  to  have  been 
given,  unless  the  provisions  as  to  notice  have  been  strictly 
compbed  with. 

(7.)  A  motion  or  amendment  requires  to  be  proposed  and 
seconded ;  otherwise  it  is  not  before  the  meeting,  and  dis- 
cussion on  it  should  not  be  allowed. 
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(8.)  A  motion  or  amendment  which  has  been  proposed  and 
seconded  cannot  be  withdrawn  except  by  the  leave  of  the 
meeting ;  and  no  motion  can  be  withdrawn  while  an  amend- 
ment to  it  remains  undisposed  of. 

(9.)  No  one  should  be  allowed  to  speak  twice  on  the  same 
motion  or  amendment,  except  that  the  mover  has  a  right  of 
reply.  A  person  who  has  spoken  on  a  motion  cannot  subse- 
quently move  or  second  an  amendment  to  it;  but  if  an 
amendment  has  been  duly  proposed  and  seconded,  a  person 
who  has  spoken  on  the  original  motion  can  speak  again  on 
the  amendment. 

(10).  An  amendment  which  merely  negatives  the  motion, 
or  which  is  irrelevant  to  it,  should  not  be  accepted  by  the 
chairman. 

(11.)  A  second  amendment  shoidd  not  be  accepted  until 
the  first  has  been  disposed  of.  An  amendment  to  an  amend- 
ment is  permissible. 

(12.)  An  amendment  to  an  amendment  should  be  put  to 
the  vote  before  the  original  amendment,  and  an  amendment 
before  the  original  motion. 

(13.)  The  necessity  of  voting  upon  a  motion  may  be  avoided 
by  moving  the  adjournment  of  the  meeting,  or  the  previous 
question,  or  that  the  question  be  postponed  sine  die.  On 
such  a  motion  being  proposed  and  seconded,  all  discussion 
on  the  main  question  must  cease. 

(14.)  Voting  should  be  by  show  of  hands.  Proxy  voting 
is  not  permissible,  except  if  and  so  far  as  expressly  directed 
by  the  laws  of  the  hospital. 

(lo.)  The  result  of  the  voting  should  be  announced  by  the 
chairman,  and  if  his  decision  is  disputed,  the  numbers  on 
each  side  should  be  formally  counted.  The  chairman  has  no 
vote  except  a  casting  vote  in  case  of  equality. 

(16.)  It  is  important  for  the  purpose  of  evidence  that 
minutes  of  the  meeting  should  be  kept,  upon  which  all  busi- 
ness transacted  should  be  entered.  The  validity  of  a  resolu- 
tion docs  not,  however,  depend  upon  its  being  so  entered. 

(17.)  It  is  the  duty  of  the  chairman  to  keep  order.  With 
this  view  he  should  not  allow  conversation  or  permit  a  speech 
to  be  made  unless  addressed  to  a  particular  motion  or  amend- 
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ment.  Except  in  very  small  meetings,  it  is  desirable  that 
every  speaker  should  rise  and  address  the  chair,  and  that 
references  to  previous  speakers  should  he  in  the  third  person. 

(18.)  The  chairman  should  call  to  order  any  person  guilty 
of  discourtesy.  If  the  meeting  becomes  unmanageable,  he 
should  leave  the  chair  and  declare  the  meeting  at  an  end  or 
adjoumed. 

(19.)  Any  member  may  rise  to  order  for  the  purpose  of 
calling  the  chairman's  attention  to  an  irregularity.  Tho 
speaker  should  then  resume  his  seat  until  the  question  of 
order  is  disposed  of.  On  all  matters  of  order  the  chairman 
is  the  sole  judge. 

(20.)  Committees  : — At  committee  meetings  any  number  of 
speeches  may  be  made  by  a  member  on  the  same  subject. 
In  other  respects  tho  above  rules  apply  to  committees,  except 
that  a  small  committee  may  be  conducted  in  a  less  formal 
and  more  conversational  manner  than  a  general  meeting.  A 
committee  should  keep  minutes  of  its  proceedings.  Reports 
and  recommendations  are  usually  drawn  up  by  the  chairman. 

Officers  and  Servants. — The  qualification  and  mode 
of  election  of  governors  are  prescribed  by  the  charter 
or  Act  of  Parliament,  or  other  instrument  by  which 
the  hospital  is  governed,  or  (in  the  case  of  a  voluntary 
hospital)  by  the  laws  for  the  time  being  in  force. 
They  usually  consist  largely  of  donors  and  sub- 
scribers ;  a  donation  of  specified  amount  carrying 
with  it  a  governorship  for  life,  and  a  subscription  of 
specified  amount  a  governorship  so  long  as  the  sub- 
scription is  continued. 

The  number  and  duties  of  other  officials  and  of 
servants,  and  the  mode  in  which  they  shall  be 
elected,  should  be  prescribed  or  provided  for  by  the 
rules  of  the  hospital.  The  appointment  of  the 
honorary  and  more  important  paid  officials  is  usually 
left  in  the  hands  of  the  governors,  to  be  made 
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either  at  a  general  meeting,  or  by  the  committee 
of  management  or  election  committee.  Nurses  and 
female  servants  are  usually  appointed  by  the  matron 
or  lady  superintendent,  and  male  servants  by  the 
secretary  or  house  governor,  the  appointment  being 
subject  to  the  approval  of  the  governing  body  or  one 
of  their  committees.  In  some  cases  special  qualifica- 
tions are  required.  The  chaplain  must  usually  bo  a 
member  of  a  particular  church ;  the  solicitor  is  often 
required  to  have  been  in  practice  for  a  specified 
period ;  and  the  auditors  are  or  should  be  required 
to  be  professional  accountants.  By  sect.  36  of  the 
Medical  Act  (21  &  22  Yict.  c.  90)  it  is  expressly 
directed  that  a  medical  officer  in  any  hospital,  in- 
firmary, dispensary,  or  lying-in  hospital  (not  sup- 
ported wholly  by  voluntary  contributions),  or  in  a 
lunatic  asylum,  shall  be  a  registered  medical  practi- 
tioner,  except  (see  22  Yict.  c.  21,  s.  6)  that  a  foreign 
subject  who  has  obtained  a  qualification  entitling 
him  to  practise  medicine  in  his  own  country  may  be 
appointed  medical  officer  of  a  hospital  established 
exclusively  for  foreigners.  A  medical  officer  is  often 
required  by  the  rules  of  the  hospital  to  possess  a 
diploma  of  the  College  of  Physicians  or  Surgeons  in 
London. 

It  is  in  the  case  of  incorporated  hospitals  provided 
by  an  old  statute  (31  Eliz.  c.  6)  that  an  election 
procured  by  bribery  is  void,  and  penalties  are  imposed 
on  persons  giving  or  receiving  any  such  bribe.  An 
election  procured  by  bribery  is  also  void  at  common 
law. 

Every  officer  and  servant  becomes,  without  express 
contract,  bound  by  the  rules  of  the  hospital. 
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Chaplain. — The  bishop  is,  by  the  Private  Chapels 
Act,  1871,  authorized  to  license  a  clergyman  of  the 
Church  of  England  to  serve  and  administer  the 
sacrament,  and  perform  any  other  offices  and  services 
of  the  Church  of  England  (except  marriage)  in 
the  chapel  of  any  hospital,  asylum,  or  public  or 
charitable  institution  within  his  diocese,  and  to 
revoke  such  licence.  The  minister  officiating  in 
such  chapel  is  free,  with  respect  to  the  offices  and 
services  specified  in  the  licence,  from  all  control  or 
interference  on  the  part  of  the  incumbent  of  the 
parish  or  district  in  which  the  chapel  is  situate,  and 
offertories  and  alms  collected  at  it  are  disposable  as 
the  minister  shall,  subject  to  the  direction  of  the 
ordinary,  determine. 

Tenure  of  office. — The  term  of  office  of  the  higher 
officials  of  a  hospital  is  always  prescribed  by  the 
laws.  The  office  of  governor  may  continue  for  life, 
or  during  the  tenure  of  some  other  appointment,  or 
so  long  as  a  certain  subscription  is  regularly  paid,  or 
for  such  other  period  as  the  laws  may  direct.  The 
offices  of  president  and  vice-president  are  usually  for 
life.  The  treasurer  is  sometimes  appointed  for  life, 
sometimes  for  a  year.  An  office  held  for  life  is 
termed  a  freehold  office. 

The  hospital  rules  should  also  contain  express  pro- 
vision as  to  the  terms  for  which  all  officers  and  ser- 
vants are  engaged,  and  as  to  the  time  and  mode  of 
payment  of  salaries  and  wages,  and  as  to  the  notice 
of  dismissal  required.  Where  the  rules  are  silent, 
the  term  of  engagement  and  the  length  of  notice  of 
dismissal  are  governed  by  the  particular  contract  (if 
any)  upon  which  the  officer  or  servant  was  appointed. 

e  2 
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In  the  absence  of  provision  either  in  the  laws  of  the 
hospital  or  by  express  independent  contract,  no  de- 
finite rule  can  be  laid  down,  the  nature  of  the  con- 
tract being  in  each  case  determined  by  reference  to 
its  own  circumstances  and  to  the  custom  obtaining 
in  similar  appointments.  An  officer,  especially  of 
high  grade,  is,  however,  presumed,  in  the  absence  of 
anything  to  the  contrary,  to  be  appointed  from  year 
to  year.  But  if  the  wages  are  paid  weekly  or 
monthly,  the  hiring  may  be  held  to  be  by  the  week 
or  the  month,  and  in  the  case  of  servants  and  other 
minor  officers,  the  interval  at  which  the  wages  are 
paid  is  often  conclusive.  Domestic  or  menial  ser- 
vants are  by  special  custom  deemed  to  be  engaged 
by  the  month. 

A  freehold  office  terminates  only  with  life.  An 
office  for  a  year  or  other  fixed  period  terminates  at 
the  expiration  of  such  period.  And  an  office  or 
engagement  from  year  to  3Tear  or  from  month  to 
month,  or  from  week  to  week,  is  terminable  at  any 
time  upon  a  year's,  month's,  or  week's  notice,  or 
such  other  length  of  notice  as  may  be  required  by 
the  terms  of  the  employment,  or  iminediately  upon 
payment  of  wages,  in  lieu  of  notice.  It  may  some- 
times happen  that,  under  the  rules  of  the  hospital, 
an  office  is  determinable  at  the  discretion  of  the 
hospital  authorities ;  in  this  case,  no  previous  notice 
or  salary  in  lieu  of  notice  is  required  to  be  given. 

Suspension  and  Dismissal. — Provision  for  the  sus- 
pension and  (in  case  of  necessity)  removal  of  all 
salaried  officers  and  servants  and  of  the  medical 
officers,  whether  paid  or  honorary,  should  always  be 
made  by  the  laws  of  the  hospital.    The  power  of 
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dismissal,  whicTi  is  one  to  be  exercised  with  the 
utmost  reluctance  and  only  in  the  last  extremity, 
should,  at  all  events  as  regards  the  higher  officials, 
be  reserved  to  the  governors  in  general  meeting,  and, 
as  regards  subordinate  officials,  should  remain  either 
with  the  general  body  of  governors  or  with  the 
board  of  management  or  some  other  committee. 
The  power  of  dismissing  nurses  and  servants,  both 
male  and  female,  is  usuallv  vested  in  a  committee  of 
the  governors.  It  is  sometimes,  however,  entrusted, 
as  regards  nurses  and  female  servants,  to  the  matron 
or  lady  superintendent,  and  as  regards  male  servants, 
to  the  secretary  or  house  governor ;  but  even  in  this 
case  a  right  of  appeal  to  a  committee  of  the  governors 
should  be  given. 

Apart  from  any  provision  in  the  rules  as  to  the 
circumstances  under  which  dismissal  may  take  place, 
any  office  or  engagement,  of  whatever  tenure,  may  at 
any  time  be  determined  for  misconduct,  and  (even  if  it 
is  an  engagement  from  year  to  year,  or  from  month 
to  month,  or  from  week  to  week)  without  notice  or 
wages  in  lieu  of  notice.  Wilful  disobedience  or 
gross  insolence  to  superior  officers,  habitual  neglect 
of  duties,  and  great  incapacity,  together  with  more 
serious  offences,  are  grounds  for  instant  dismissal 
and  forfeiture  of  Avages. 

Invalid  Appoint  mod  and  Dismissal. — The  appoint- 
ment to  an  office  of  any  person  not  possessing  the 
required  qualification  (if  any)  is  invalid.  The  ap- 
pointment or  dismissal  of  an  officer  or  servant  is  also 
invalid,  unless  effected  by  a  competent  authority  and 
in  strict  accordance  with  the  hospital  rules.  If  the 
power  is  vested  in  one  functionary  or  one  committee 
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it  cannot  be  exercised  by  another ;  and  if  it  is  placed 
in  the  hands  of  a  committee,  the  committee  must  be 
duly  convened  and  constituted  and  the  resolution 
regularly  passed.  Accordingly,  if  the  votes  of  the 
committee  are  wrongly  taken,  as,  for  instance,  if 
proxies  which  ought  to  have  been  accepted  are  refused, 
and  the  candidate  who  ought  to  have  been  elected  is 
consequently  rejected,  the  election  is  improper. 

Again,  where  the  power  of  appointment  or  dis- 
missal is  vested  in  a  committee,  the  decision  of  the 
majority,  properly  arrived  at,  is  conclusive ;  but  in 
neither  case  can  it  be  validly  exercised  by  a  majority 
of  the  members  without  a  committee  meeting.  In  a 
case  of  dismissal  this  is  a  matter  of  some  importance, 
for  it  is  impossible  to  say  what  effect  might  have  been 
produced  by  the  arguments  of  the  possibly  dissentient 
minority. 

Moreover,  powers  of  this  kind  are  fiduciary,  and 
the  hospital  authorities  are  bound  to  bring  a  sound 
and  honest  discretion  to  the  exercise  of  them.  If 
they  fail  in  this,  they  not  only  neglect  their  duty  to 
the  hospital,  but,  in  the  case  of  a  dismissal  (as  the 
official  was  engaged  on  the  terms  of  the  hospital 
rules),  they  also  break  the  contract  entered  into  with 
him.  Accordingly,  a  dismissal,  even  though  the 
power  is  exercised  by  a  duly  constituted  authority, 
is  invalid  if  it  proceeds  from  corrupt  or  improper 
motives ;  or  if  the  power  is  wielded  oppressively,  as, 
for  example,  upon  charges  of  misconduct  not  investi- 
gated, or  in  respect  of  which  the  accused  has  not  been 
given  an  opportunity  of  defending  himself.  Where 
the  power  of  removal  is  entirely  discretionary,  no 
reasons  for  its  exercise  need  be  given,  and  unless  the 
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Court  sees  that  the  proceedings  were  irregular,  it  will 
not  interfere ;  but  if  reasons  are  given  they  will  be 
considered  and  tested. 

Wrongful  dismissal  is  a  ground  for  an  action  for 
damages,  and  in  some  cases  (as  where  the  votes  were 
wrongly  taken)  an  improper  appointment  may  furnish 
ground  for  a  similar  action  at  the  suit  of  the  defeated 
candidate.  An  improper  dismissal  will  also  be  re- 
strained by  injunction,  and,  by  the  same  process,  an 
invalid  appointment  may  be  prevented  from  taking 
effect.  Proceedings  of  these  kinds  do  not  in  any  case 
require  the  consent  of  the  Charity  Commissioners. 

Contracts  and  Payments. — The  duty  of  contracting 
for  the  supply  of  provisions  and  other  necessaries, 
and  of  ordering  repairs  up  to  a  specified  amount,  is 
usually  entrusted  by  the  rules  of  the  hospital  to  the 
managing  committee,  limited  powers  of  a  similar 
kind  being  also  possessed  by  individual  officials. 
Tradesmen's  bills  are  frequently  required  to  be  sent 
in  at  regular  intervals.  They  are  then  examined  by 
the  secretary  or  house  governor,  and,  after  being  laid 
before  the  finance  or  some  other  committee,  are  dis- 
charged by  cheques  drawn  in  manner  prescribed  by 
the  rules.  Salaries,  wages,  and  other  expenses  are 
similarly  paid.  The  fund  out  of  which  these  pay- 
ments are  made  is  the  general  revenue  of  the 
hospital,  consisting  of  subscriptions,  donations  and 
legacies  usable  as  income  and  the  income  of  general 
endowments,  which  have  been  paid  to  the  hospital's 
banking  account  (see  ante,  pp.  26,  38). 

Cheques. — The  way  in  which  cheques  are  to  be 
drawn  is  prescribed  by  the  rules.    In  some  cases, 
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they  are  required  to  be  signed  "by  the  chairman  and 
certain  members  of  the  managing  committee.  In 
others,  they  are  directed  to  be  signed  by  the  treasurer 
and  some  other  governor  or  governors,  or  by  the 
treasurer  alone,  but  usually  only  upon  a  warrant 
from  the  committee.  They  are  generally  required 
to  be  countersigned  by  the  secretary  or  house  go- 
vernor. 

Surplus  Income. — Surplus  income  should  be  directed 
by  the  rules  to  be  invested  in  the  names  of  trustees, 
or,  if  preferred  and  the  hospital  is  incorporated,  in 
the  name  of  the  hospital.  The  trustees  are  often 
required  to  execute  declarations  of  trust  of  these 
investments.  This,  however,  is  unnecessary,  a  pro- 
vision in  the  rules  as  to  the  mode  in  which  they  are 
to  be  dealt  with  being  sufficient.  Dividends  are 
usually  paid  direct  to  the  bankers,  and  sales  of 
investments,  when  required  and  duly  authorized,  are 
made  by  the  bankers  under  a  power  of  attorney 
executed  by  the  trustees.  The  rules  of  the  hospital 
usually  make  stringent  provisions  against  the  capital 
of  accumulations  being  encroached  upon  except  in 
the  event  of  urgent  necessity.  And  in  the  case  of 
incorporated  hosjutals,  dealings  with  land,  even  though 
purchased  out  of  accumulation  of  income,  are  restricted 
by  statute  (see  ])o.st,  p.  65). 

Accumulations  of  surplus  income  and  (where  such 
accumulation  is  directed  by  the  hospital  rules,  see 
ante,  pp.  34,  35)  of  legacies  and  donations  usable  as 
income,  ought  not  to  be  treated  in  the  hospital 
accounts  as  though  they  were  endowments. 
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Investment. — Both  the  capital  of  endowments  and 
accumulations  of  surplus  income  require  investment. 
Express  directions  as  to  this  are  often  given,  in  the 
one  case  by  the  instrument  creating  or  establishing 
the  endowment,  and  in  the  other  case  by  the  laws  of 
the  hospital.  Any  investments  thus  expressly  autho- 
rized may,  of  course,  be  selected.  Apart,  however, 
from  express  provision,  there  are  certain  investments, 
in  any  of  which  trust  funds  are,  by  Act  of  Parlia- 
ment, authorized  to  be  invested.  A  list  of  these, 
which  may  be  called  statutory  investments,  is  given 
below.  The  only  case  in  which  the  complete  list 
of  statutory  investments  is  not  available  is  where  the 
instrument  creating  the  trust  expressly  directs  that  no 
investments  other  than  such  as  are  authorized  by  it 
shall  be  selected.  It  sometimes  happens  that  the  in- 
strument governing  an  endowment  directs  that  the 
funds  may  be  invested  in  such  manner  as  the  trustees 
may  think  right ;  and  in  cases  where  the  directions  as 
to  investment  are  to  be  sought  in  the  hospital  rules,  an 
unrestricted  discretion  is  often  left  to  the  committee 
to  whom  the  duty  of  selection  is  intrusted.  In  these 
cases  the  range  of  investments  from  which  the  choice 
may  be  made  is  unlimited.  It  must,  nevertheless,  be 
remembered  that,  however  wide  the  terms  of  the  power 
may  be,  the  persons  exercising  it  are  not  relieved 
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from  the  duty  of  exercising  a  proper  discretion,  and 
if  they  select  a  manifestly  improvident  or  speculative 
investment,  the  power  will  not  protect  them.  Indeed, 
it  may  be  laid  down  that  the  wider  the  power  the 
greater  the  caution  with  which  it  should  be  exercised. 
The  safe  rule  probably  is  (except  where  under  the 
circumstances  above  stated  the  range  is  still  more 
limited)  to  keep  within  the  list  of  statutory  invest- 
ments. Even  within  this  list  a  discretion  should  be 
used,  and  in  any  case  in  which  doubt  exists  as  to  the 
propriety  of  an  investment,  the  advice  of  a  stock- 
broker should  be  obtained. 

Statutory  Investments. — The  following  is  the  list 
of  investments  authorized  by  statute  : — 

(1.)  Parliarnentaiy  stocks,  public  funds,  and  Government 
securities  of  the  United  Kingdom. 

(2.)  Bank  of  England  and  Bank  of  Ireland  stock. 

(3.)  India  3^-  per  cent,  and  India  3  per  cent,  stock,  and  any 
other  stock  which  may  hereafter  be  charged  on  the  revenues 
of  India. 

(4.)  Securities  of  which  the  interest  is  guaranteed  by 
Parliament. 

(5.)  Metropolitan  Board  of  Works  or  London  County 
Council  consolidated  stock,  or  debenture  stock  created  by 
the  Beceiver  for  the  Metropolitan  Police  District. 

(6.)  Debenture  or  rent- charge  or  guaranteed  or  preference 
stock  of  any  railway  company  in  Great  Britain  or  Ireland 
incorporated  by  special  Act  of  Parliament,  and  having  for 
each  of  the  preceding  ten  years  paid  a  dividend  of  3  per  cent, 
per  annum  on  its  ordinary  stock. 

(7.)  Stock  of  any  railway  or  canal  company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  for  not  less 
than  200  years  at  a  fixed  rental  to  any  such  railway  com- 
pany as  mentioned  in  paragraph  (6),  either  alone  or  jointly 
with  another  company. 
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(8.)  Debenture  stock  of  any  Indian  railway,  the  interest 
on  which  is  paid  or  guaranteed  by  the  Indian  Government. 

(9.)  "B"  annuities  of  the  Eastern  Bengal,  the  East 
Indian,  and  the  Scinde,  Punjaub,  and  Delhi  railways,  and 
any  like  annuities  hereafter  created  on  the  purchase  of  a 
railway  by  the  Indian  Government  and  charged  on  the 
revenues  of  India,  and  which  may  be  authorized  by  Act  of 
Parliament  to  be  accepted  by  trustees  in  lieu  of  stock  held 
by  them  in  the  purchased  railway ;  also  in  deferred  annuities, 
Class  J),  and  Class  C.  of  the  East  Indian  Bailway  Company. 

(10.)  Stock  of  any  Indian  railway  on  which  a  fixed  or 
minimum  dividend  is  paid  or  guaranteed  by  the  Indian 
Government. 

(11.)  Debenture,  guaranteed,  or  preference  stock  of  any 
incorporated  water  company  in  Great  Britain  or  Ireland 
having  during  each  of  the  preceding  ten  years  paid  a  divi- 
dend of  5  per  cent,  per  annum  on  its  ordinary  stock. 

(12.)  Nominal  or  inscribed  stock  of  any  municipal  corpora- 
tion where  the  population  of  the  borough  exceeds  50,000,  or 
of  a  County  Council  under  the  authority  of  an  Act  of  Parlia- 
ment or  Provisional  Order. 

(13.)  Nominal  or  inscribed  stock  of  incorporated  water 
commissioners  having  a  compulsory  power  of  levying  rates 
over  an  area  with  a  population  exceeding  50,000,  provided 
that  during  each  of  the  preceding  ten  years  the  rates  levied 
by  the  commissioners  shall  not  have  exceeded  80  per  cent, 
of  the  amount  authorized  by  law  to  be  levied. 

(14.)  Stocks  of  colonial  governments  guaranteed  by  the 
imperial  government. 

(15.)  Nominal  debentures  or  nominal  debenture  stock 
under  the  Local  Loans  Act,  1875,  not  liable  to  be  redeemed 
within  fifteen  years. 

(10.)  Mortgages  of  freeholds  in  Great  Britain  or  Ireland  or 
of  leaseholds  held  for  an  unexpired  term  of  200  years  and  sub- 
ject to  an  annual  rent  not  exceeding  Is.,  or  on  charges  or  mort- 
gages of  charges  under  the  Improvement  of  Land  Act,  18G4. 

Mortgages. — Before  an  investment  on  mortgage  is 
determined  upon,  the  property  should  be  valued  by  a 
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surveyor  on  behalf  of  the  hospital,  and  the  amount 
advanced  should  not  exceed  two-thirds,  or  in  the  case 
of  building  laud  one  half,  of  the  estimated  value. 
The  mortgage  must  in  every  case  be  a  first  mortgage, 
and  the  hospital  should  not  join  with  any  other 
person  or  institution  in  making  the  advance.  A 
speculative  security  should  always  be  avoided.  The 
Act  b}^  which  mortgage  investments  of  charitable 
funds  are  authorized  requires  the  land  to  be  sold  if 
the  equity  of  redemption  is  foreclosed  or  released ; 
but  some  hospitals  are  by  their  special  Acts  exempted 
from  this  provision,  provided  the  total  land  for  the 
time  being  held  by  them  does  not  exceed  a  specified 
annual  value. 

Improper  investment. — If  an  unauthorized  invest- 
ment, or  one  which  though  within  the  permitted 
range  is  obviously  improvident  or  speculative,  is 
made,  or  if  a  mortgage  is  entered  into  without  the 
precautions  above  mentioned  having  been  taken,  any 
loss  which  may  result  may  be  visited  personally  on 
the  trustees  or  other  persons  charged  with  the  duty 
of  selecting  the  investment.  In  the  case  of  a  com- 
mittee the  liability  rests,  speaking  generally,  on  every 
member  who  was  present  at  the  meeting  at  which 
the  investment  was  decided  upon.  In  the  case 
of  an  investment  within  the  authorized  range  the 
advice  of  a  stockbroker  will  be  a  complete  pro- 
tection. 

Purchase  of  Land. — An  incorporated  hospital  is 
precluded  by  the  Mortmain  law  (ante,  pp.  27,  28)  from 
purchasing  land  beyond  the  limit  of  value  permitted 
by  its  charter  or  Act  of  Parliament  or  any  indepen- 
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dent  licence  in  mortmain  which  it  may  possess. 
Under  the  present  law  this  restriction  extends  to  all 
leases.  A  power  of  purchasing  land  given  by  Act  of 
Parliament,  and,  in  the  case  of  an  unincorporated 
hospital  governed  by  a  scheme  or  will,  a  like  power 
contained  in  such  scheme  or  will  may  always  be 
freely  exercised.  Directions  contained  in  instruments 
of  this  kind  apply  not  only  to  endowments,  but  also 
to  subscriptions,  donations  and  legacies  contributed 
for  the  general  benefit  of  the  hospital  and  not  con- 
stituting endowments,  for  such  funds  are  deemed  to 
be  given  upon  trust  to  be  employed  according  to  the 
laws  of  the  hospital.  The  power  to  purchase  land 
need  not,  however,  be  express.  It  may  also  be 
implied,  the  question  whether  it  is  so  or  not  depend- 
ing upon  the  construction  of  the  instrument. 

In  cases  not  falling  within  the  above  rules,  the 
capital  of  an  endowment  cannot,  on  the  authority  of  the 
trustees  or  the  governors  of  the  hospital,  be  expended 
in  acquiring  land,  unless  the  instrument  by  which  the 
endowment  is  established  or  regulated  contains  a 
trust  or  power  in  that  behalf. 

Lands  Clauses  Act. — The  proceeds  of  land  sold  to 
a  railway  or  other  company  under  the  Lands  Clauses 
Consolidation  Act,  1845,  and  paid  into  Court  under 
that  Act,  become  subject  to  a  statutory  direction  to 
be  re-invested  in  the  purchase  or  redemption  of  land 
tax,  or  in  the  discharge  of  any  debt  or  incumbrance 
affecting  the  land  sold  or  other  land  subject  to  the 
same  trusts,  or  in  the  purchase  of  other  land,  or  in 
re-building  or  making  alterations  in  existing  build- 
ings. They  may  also  be  paid  out  of  Court  to  persons 
absolutely  entitled.    It  is  doubtful  whether  in  any 
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case  charity  trustees  are  persons  absolutely  entitled, 
but  they  can  usually  obtain  payment  to  themselves, 
or  to  the  Official  Trustees  of  Charity  Funds,  if  the 
sanction  of  the  Charity  Commissioners  is  obtained. 
Pending  such  re-investment  or  payment  the  funds 
will  be  invested  on  the  application  of  the  trustees, 
the  investments  being  retained  in  Court  and  the 
dividends  being  paid  to  the  trustees.  An  application 
of  the  Last-mentioned  kind  does  not  require  the 
sanction  of  the  Charity  Commissioners.  Where  the 
land  was  taken  compulsorily  the  cost  of  re-investing 
it  in  the  purchase  of  land  or  in  the  redemption  of 
land  tax,  or  in  government  or  real  securities,  and 
of  obtaining  the  necessary  order  for  such  purpose, 
and  also  of  orders  for  payments  of  dividends  and 
interest,  or  for  payment  out  of  Court,  must  (except 
in  certain  cases),  be  paid  by  the  company  by  whom 
the  land  was  purchased.  As  a  rule,  the  cost  of  one 
application  only  for  re-investment  is  thrown  upon 
the  company. 

A  trust  to  purchase  land  is,  in  the  case  of  a  gift 
during  life,  compulsory ;  but  it  will  be  remembered 
that  a  direction  of  this  kind  contained  in  a  will  is 
void  under  the  Mortmain  and  Charitable  Uses  Act, 
1891,  the  Court  or  the  Charity  Commissioners  being 
empowered  to  authorize  the  purchase  if  the  land  is 
required  for  occupation  by  the  hospital  (ante,  p.  22). 

Voluntary  Hospital. — In  the  case  of  a  voluntary 
hospital,  the  acquisition  of  land  out  of  funds  not 
constituting  an  endowment  presents  no  difficulty,  for 
if  the  existing  rules  do  not  permit  it  the  necessary 
alterations  can  readily  be  effected.  The  benefit  of 
the  institution  is  the  only  question  to  be  considered. 


PURCHASE  OF  LAND. 


63 


Charter. — It  has  been  stated  [ante,  p.  18),  that  a 
charter  cannot  alter  existing  trusts.  Although,  there- 
fore, the  power  to  acquire  land  given  by  the  charter 
(unless  supplemented  by  a  further  licence  in  mort- 
main) cannot  be  exceeded,  it  does  not  follow  that  it 
can  always  be  exercised.  Whether  it  can  or  not 
depends,  as  regards  endowments,  on  the  trusts  of  the 
particular  endowment.  As  regards  funds  not  being 
endowments,  it  is  thought  that,  as  they  must  be  taken 
to  have  been  given  for  the  purpose  of  being  employed 
according  to  the  laws  of  the  hospital,  no  difficulty 
arises. 

It  should  be  borne  in  mind  that  a  charter  or  Act  of 
incorporation'  frequently  only  authorizes  the  acqui- 
sition of  land  for  the  purposes  of  the  institution. 
This,  of  course,  covers  the  case  of  land  being  required 
as  a  site  for,  or  for  additional  premises  to  be  used  in 
connection  with,  the  hospital,  but  it  is  conceived  that 
it  would  not  justify  the  purchase  of  land  merely  as 
an  investment. 

Court  and  Charity  Commissioners. — The  Court  has 
always  power  to  permit  the  acquisition  of  land,  but  it 
will  not  authorize  it  to  be  taken  as  an  investment. 
The  Charity  Commissioners  have  the  same  power. 
Where  the  question  is  one  of  dealing  with  an  endow- 
ment, an  application  to  the  Court  may  require  the 
sanction  of  the  Commissioners  (see  post,  p.  71). 

Conceyancc. — Where  the  hospital  is  not  incorpo- 
rated, the  conveyance  must  be  to  trustees.  In  the 
case  of  an  incorporated  hospital,  it  may  be  either  to 
the  corporation  or  to  trustees  as  may  be  thought  best. 
Under  the  Mortmain  and  Charitable  Uses  Act,  1888, 
a  conveyance  on  sale  or  lease  must,  in  every  case,  give 
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the  hospital  an  immediate  right  to  possession,  and  must 
be  absolute  and  irrevocable ;  it  must  also  be  by  deed 
attested  by  two  witnesses,  and  must  be  enrolled 
within  six  months  in  the  Central  Office  of  the 
Supreme  Court.  Failure  to  comply  with  these 
provisions  renders  the  transaction  void.  Neglect  to 
enrol  within  the  required  time  may,  however,  in  the 
case  of  a  purchase  or  lease  (differing  from  the  case  of 
a  gift,  see  ante,  p.  25)  be,  under  certain  circum- 
stances, subsequently  remedied,  and,  unlike  a  gift,  a 
purchase  or  lease,  once  validly  effected,  cannot  be  sub- 
sequently avoided.  Exemption  from  these  provisions 
of  the  Mortmain  and  Charitable  Uses  Act,  1888,  is 
rare,  and  can  only  be  granted  by  Act  of  Parliament. 

Title. — The  title  of  land  intended  to  be  purchased 
should  of  course  be  investigated,  and,  as  a  serious 
infirmity  may  involve  the  hospital  authorities  in 
liability,  a  purchase  under  conditions  so  stringent  as 
to  be  likely  to  cover  a  defective  title  should  be 
avoided.  If  the  land  is  required  for  the  purposes  of 
the  hospital,  it  is  important  to  see  that  it  is  subject 
to  no  covenant  which  will  preclude  it  from  being  so 
used.  It  has  been  decided  that  a  hospital  where 
some  of  the  patients  are  required  to  make  a  small 
payment  is  a  business  within  the  meaning  of  a  cove- 
nant in  a  lease  not  to  carry  on  a  trade  or  business  on 
the  premises.  To  carry  on  an  infectious  hospital  of 
such  a  character  as  would  constitute  a  nuisance  at 
common  law  (ante,  p.  14),  will  also  be  a  breach  of  a 
covenant  in  a  lease  not  to  do  any  act  which  may 
cause  a  nuisance  or  annoyance  to  the  lessor  or  the 
neighbouring  inhabitants.  But  it  is  not  necessary 
that  the  hospital  should  be  one  which  would  be  held 
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to  be  a  nuisance  at  common  law  in  order  to  consti- 
tute the  carrying  on  of  it  a  breach  of  a  covenant  of 
this  kind.  In  one  case  it  was  decided  that  the  esta- 
blishment of  a  hospital  for  the  treatment  of  out- 
patients suffering  from  diseases  of  the  throat,  nose, 
ear,  skin,  eye,  fistula,  and  other  diseases,  was  a  breach 
of  such  a  covenant.  The  carrying  on  of  a  hospital 
in  breach  of  a  covenant  in  a  lease  may  be  restrained 
by  injunction,  and  may  also  furnish  ground  for  an 
action  of  ejectment  and  for  damages. 

Faying  Hospital. — The  acquisition  of  land  for  the 
purposes  of  a  hospital  wholly  supported  by  the  pay- 
ments of  patients,  and  having  no  charitable  funds, 
presents  none  of  the  difficulties  above  referred  to. 

Alienation  of  Land. — In  the  case  of  the  alienation 
as  in  the  case  of  the  purchase  of  land,  no  difficulty 
arises  where  the  hospital  is  voluntary  and  the  pro- 
perty is  not  an  endowment.  If  the  transaction  is 
not  permitted  by  the  existing  laws,  it  can,  at  any 
time,  whether  it  is  a  sale,  lease,  mortgage,  or  ex- 
change, be  authorized  by  an  appropriate  alteration 
of  them.  The  only  question  to  be  considered  is 
whether  the  proposed  alienation  is  for  the  benefit  of 
the  hospital.  The  property  of  a  hospital,  wholly 
supported  by  the  payments  of  patients  and  not  charit- 
able, can  also  be  disposed  of  or  dealt  with  at  pleasure. 

Incorporated  Hospital*. — Incorporated  hospitals  are 
subject  to  certain  disabilities  created  by  statutes 
passed  in  the  reign  of  Queen  Elizabeth  (13  Eliz. 
c.  10  ;  14  Eliz.  cc.  11,  14;  18  Eliz.  c.  11)  which  are 
still  in  force.  By  these  statutes  they  are  prohibited 
from  alienating  their  land  except  to  the  extent  of 
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(1)  granting  leases  of  property  in  country  districts 
for  twenty-one  years  or  three  lives,  and  at  not  less 
than  the  accustomed  (i.  e.,  rack)  rent,  and  not  rever- 
sionary on  an  existing  term  of  more  than  three  years ; 

(2)  granting  leases  of  town  property  (except  the  hos- 
pital premises,  or  a  house  with  more  than  ten  acres  of 
land  attached)  for  forty  years,  provided  the  leases  are 
not  reversionary  and  are  at  not  less  than  the  accus- 
tomed (i.e.,  rack)  rent  and  the  lessee  is  bound  to  do 
the  repairs;  and  (3)  making  exchanges  of  town 
houses  for  lands  of  equal  value. 

These  provisions  may,  of  course,  be  excluded  in 
any  particular  case  by  Act  of  Parliament,  and  powers 
of  sale,  mortgage,  leasing,  or  exchange  given  to  a 
hospital  by  special  statute  may,  therefore,  be  exercised 
without  regard  to  them.  Similar  powers  given  by 
charter  are,  however,  only  exerciseable  within  the 
limits  permitted  by  the  Statutes  of  Elizabeth,  for  a 
charter  cannot  repeal  an  Act  of  Parliament.  Hos- 
pitals incorporated  under  39  Eliz.  c.  5  (ante,  p.  9) 
are  precluded  by  that  Act  from  parting  with  their 
land  at  all,  except  on  a  lease  to  take  effect  in  posses- 
sion and  for  a  term  not  exceeding  twenty-one  years, 
and  at  the  accustomed  rent.  This  provision  may 
similarly  be  overruled  by  a  subsequent  Act.  The 
restrictions  imposed  by  the  Statutes  of  Elizabeth  apply 
to  all  land  belonging  to  incorporated  hospitals,  whether 
constituting  an  endowment  or  acquired  out  of  accu- 
mulations of  income.  The  above-mentioned  provision 
in  39  Eliz.  c.  5  also  applies  to  all  land  possessed  by 
the  hospital,  whether  an  endowment  or  not. 

Endoicments. — In  connection  with  endowments,  it 
is  necessary  to  mention  sect.  29  of  the  Charitable 
Trusts  Act,  1855,  although  there  can  be  very  few 
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hospitals  to  which  it  applies.  The  section  enacts 
that  a  sale,  mortgage,  or  charge  of  charity  land,  or 
a  lease  of  it  in  reversion  after  more  than  three  years 
of  an  existing  term,  or  for  life,  or  in  consideration  of 
a  fine,  or  for  a  longer  period  than  twenty-one  years, 
is  void  unless  made  under  a  power  conferred  by  Act 
of  Parliament,  or  order  of  the  Court,  or  scheme 
legally  established,  or  with  the  approval  of  the 
Charity  Commissioners.  Charities  (of  course  includ- 
ing charitable  hospitals)  which  have  no  endowment, 
and  which  are  wholly  supported  by  current  contribu- 
tions, are  altogether  excluded  from  the  Charitable 
Trusts  Acts,  and  charities  which  are  partially  main- 
tained by  current  contributions  are  similarly  ex- 
cluded, except  as  regards  the  income  of  endowments. 
Not  only,  therefore,  is  the  operation  of  the  section 
limited  to  endowments,  but,  as  it  is  a  section  which 
on  the  face  of  it  relates  to  dealings  with  the  capital, 
and  not  with  the  income,  of  endowments,  its  opera- 
tion is  further  confined  to  the  endowments  of  such 
hospitals  as  receive  no  support  from  current  contri- 
butions. It  follows  that  there  are  few  (if  any) 
hospitals  to  whose  general  endowments  the  prohibi- 
tion contained  in  this  section  applies.  Special 
endowments  are,  as  already  stated  (ante,  p.  37), 
independent  institutions,  and  are  therefore  within 
the  section,  except  where  the  object  of  them  is 
partially  accomplished  with  the  aid  of  current  con- 
tributions. As  regards  cases  in  which  the  provision 
does  apply,  it  may  be  well  to  state  that  a  charter  of 
incorporation  is  not  a  scheme  legally  established 
within  the  meaning  of  the  section,  and  powers  of 
alienation  given  by  charter,  even  if  otherwise  exer- 
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ciseable,  arc  therefore  restricted;  whether  a  trust  deed 
or  will  establishing  an  endowment  would  be  held  to 
be  a  scheme  legally  established,  has  never  been  de- 
cided, and  is  involved  in  considerable  doubt. 

In  the  case  of  endowments  to  which  the  section 
above  mentioned  does  not  apply,  the  question  whether 
land  can  be  alienated  depends  on  the  trusts  of  the 
endowment.  It  is,  however,  by  no  meaus  clear  that 
land  of  this  kind  cannot  (except  in  cases  falling 
within  sect,  29  of  the  Charitable  Trusts  Act,  1855) 
be  sold,  mortgaged,  or  otherwise  disposed  of,  where 
the  interests  of  the  hospital  require  it,  even  without 
express  power.  A  lease  for  an  immediate  term  not 
exceeding  twenty-one  years,  at  a  rack-rent,  and 
without  a  premium,  may  always  be  granted. 

Court,  Charity  Commissiono's,  and  Board  of  Agricul- 
ture.— Sales,  mortgages,  and  leases,  and  also  exchanges 
and  partitions  may,  where  beneficial  to  the  hospital,  be 
authorized  by  the  Court  or  the  Charity  Commissioners. 
As  to  applications  to  the  Charity  Commissioners  for 
this  purpose,  see  post,  pp.  71,  72.  Applications  to 
the  Court  in  respect  of  the  property  of  hospitals  or 
subordinate  foundations,  not  wholly  or  partially  sup- 
ported by  current  contributions,  require  the  sanction 
of  the  Commissioners  {post,  p.  71).  The  authority, 
whether  obtained  from  the  Court  or  the  Commis- 
sioners, may  extend  to  the  alienation  of  the  site  of 
the  hospital,  and  the  purchase  of  a  new  one,  but  in 
this  case  regard  must  be  had  to  the  locality  which 
the  hospital  was  intended  to  benefit  {ante,  p.  39)  ; 
and  in  the  case  of  leases  a  general  power  may  be 
conferred  on  the  hospital  authorities  to  grant  leases 
as  and  when  it  may  be  necessary. 
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The  power  of  authorizing  exchanges  and  partitions 
possessed  by  the  Charity  Commissioners  is  rarely 
exercised.  Where  a  transaction  of  this  kind  is 
required  to  be  effected,  recourse  is  more  frequently 
had  to  the  Land  Commissioners  (now  the  Board  of 
Agriculture)  who  are  provided  with  machinery  for 
the  purpose  somewhat  simpler  than  that  of  the 
Charity  Commissioners. 

Improper  alienation. — All  powers  of  alienation 
possessed  by  endowment  trustees  or  other  hospital 
authorities  require  to  be  exercised  with  caution  and 
discretion,  and  under  the  advice  of  competent  pro- 
fessional persons.  An  unauthorized  dealing  with 
hospital  land  may  be  set  aside,  and,  if  loss  ensues, 
liability  may  fall  on  all  governors,  committeemen, 
and  others  who  concurred  in  or  sanctioned  the  trans- 
action. 

Charity  Commissioners. — The  powers  of  the  Charity 
Commissioners  in  regard  to  hospital  endowments 
depend  upon  the  Charitable  Trusts  Acts.  The  Com- 
missioners have  under  those  Acts  no  jurisdiction  in 
respect  of  the  property  of  hospitals  which  have  no 
endowment  but  are  wholly  supported  by  current  con- 
tributions, and  as  regards  the  property  of  hospitals 
which  are  maintained  partly  by  the  income  of 
endowments  and  partly  by  current  contributions 
their  jurisdiction  is  confined  to  the  income  arising 
from  the  endowments.  Special  endowments  and 
subsidiary  institutions  of  all  kinds  must  be  treated 
as  separate  and  distinct  from  the  hospital,  and  the 
jurisdiction  of  the  Charity  Commissioners  with  regard 
to  them  is  determined  by  the  like  rules.  The  Charity 
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Commissioners  are,  in  any  case,  empowered,  upon 
application  made  to  them,  to  exercise  any  of  their 
powers  for  the  benefit  of  any  hospital  or  institution 
wholly  or  partially  excluded  from  their  jurisdiction, 
and  disputes  may  always  be  referred  to  them  for 
arbitration.  It  should  be  added  that  no  application 
to  the  commissioners  is  entertained  unless  all  accounts 
required  by  the  Charitable  Trusts  Acts  to  be  furnished 
to  them  (see  infra)  have  been  supplied  for  the  three 
years  next  preceding.  The  orders  of  the  Charity 
Commissioners  are  made  free  of  charge. 

A  summary  of  the  leading  provisions  of  the 
Charitable  Trusts  Acts  and  the  powers  of  the  com- 
missioners is  given  below.  Fuller  information,  with 
forms  of  application,  will  be  found  in  Tudor's  Charit- 
able Trusts.  Particulars  as  to  applications  to  the 
commissioners  can  also  be  obtained  from  the  secretary 
of  the  commission,  and  forms  of  application  can  be 
purchased  from  Messrs.  Shaw  &  Sons,  in  Fetter  Lane. 

Accounts,  8fc. — Accounts  of  endowments  are  re- 
quired to  be  furnished  annually  to  the  commissioners. 
This  provision  is  compulsory,  and  applies  to  all 
charitable  hospitals,  so  far  as  regards  any  endow- 
ments possessed  by  them,  whether  they  are  also 
partially  maintained  by  current  contributions  or  not ; 
but  in  the  case  of  voluntary  hospitals  these  accounts 
are  valueless,  and  the  enactment  is  in  practice  not 
enforced.  Forms  of  account  are  supplied  by  the 
commissioners.  The  Charity  Commissioners  also 
possess  large  powers  of  inquiring  into  and  requiring 
statements  and  accounts  relating  to  the  administra- 
tion and  management  of  endowments,  but  in  the  case 
of  hospitals  partly  supported  by  current  contributions 
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these  are  limited  to  the  administration  of  income. 
No  power  of  audit  has  ever  been  possessed  by  them. 

Legal  Proceedings. — "With  certain  exceptions,  all 
legal  proceedings  relating  to  the  execution  of  the 
trusts  of  endowments,  or  (where  the  institution  is  also 
partially  supported  by  subscriptions)  the  administra- 
tion of  the  income  of  them  require  to  be  sanctioned 
by  the  Charity  Commissioners.  The  rule  is  strictly 
confined  to  questions  of  administration,  and  does  not 
apply  in  the  case  of  disputes  between  the  hospital 
authorities  or  the  endowment  trustees  and  third 
persons,  such  as  officials,  servants,  tenants,  tradesmen, 
and  so  forth ;  nor,  in  the  case  of  hospitals  partly 
supported  by  voluntary  contributions,  does  the  rule 
apply  to  matters  such  as  applications  with  regard  to 
sales  which  relate  to  the  capital  as  distinguished  from 
the  income  of  an  endowment. 

Sale*,  Sfc. — The  commissioners  have  various  powers 
of  authorizing  dealings  with  charity  property  of  which 
hospitals  may  often  usefully  avail  themselves.  These 
may,  as  already  stated  (ante,  p.  70),  be,  on  a  proper 
application,  made  use  of,  even  in  the  case  of  hospitals 
wholly  or  partially  exempted  from  the  commissioners' 
jurisdiction.  Sales,  leases,  exchanges,  partitions,  and 
mortgages  of  land  may  be  authorized  by  the  commis- 
sioners, and  in  some  cases  (ante,  p.  67),  sales,  leases, 
and  mortgages  without  their  sanction  are  forbidden. 
They  may  also  authorize  repairs  and  improvements, 
purchases  of  land,  redemption  of  rent-charges,  and  the 
application  of  endowment  funds  to  any  beneficial 
object  not  inconsistent  with  the  trusts.  The  title 
deeds  of  land  may  also  be  deposited  with  them  for 
safe  custody. 
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It  is  often  desirable,  especially  if  a  very  advan- 
tageous offer  for  sale  is  obtained,  to  enter  into  a 
provisional  contract  before  applying  to  the  commis- 
sioners; and  the  application  to  the  commissioners 
should  be  accompanied  by  the  report  of  a  surveyor 
unconnected  with  the  proposed  purchaser,  showing 
not  only  the  intrinsic  value  of  the  property  but  also 
what  (if  any)  addition  to  that  intrinsic  value  should 
be  required,  having  regard  to  the  special  relation  of 
the  intendiag  purchaser  to  the  property.  If  it  is 
desired  to  sell  by  auction  in  the  first  instance,  the 
surveyor's  report  should  state  whether  it  is  proposed 
to  offer  the  property  in  one  or  more  lots,  and  the 
surveyor's  opinion  as  to  the  reserve  price  to  be  placed 
on  each  lot.  The  purchase  money  is  usually  required 
to  be  paid  to  the  account  of  the  Official  Trustees  of 
Charitable  Funds  at  the  Bank  of  England,  and  is 
retained  and  invested  by  them.  A  sale  is  sometimes 
ordered  for  the  purpose  of  removing  a  site,  but  if  this 
effects  a  serious  alteration  in  the  trusts  (ante,  p.  39), 
it  is  more  frequently  accomplished  under  the  power 
to  make  schemes. 

Where  an  order  authorizing  the  employment  of 
funds  in  repairs  and  improvements,  or  other  works, 
is  required,  a  statement  of  the  nature  and  cost  of  the 
proposed  works,  with  plans  and  specifications,  must 
be  submitted  to  the  commissioners.  The  sums 
required  may  be  directed  to  be  raised  by  mortgage. 
Expenditure  out  of  capital  or  money  raised  on  mort- 
gage is  usually  required  to  be  recouped  out  of  income 
by  payments,  extending  over  a  limited  number  of 
years,  made  to  the  Official  Trustees  of  Charitable 
Funds  on  behalf  of  the  hospital.     A  mortgage 
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authorized  by  the  Charity  Commissioners  never 
contains  a  power  of  sale;  and  in  many  cases  a 
formal  mortgage  is  altogether  dispensed  with,  the 
mortgagee  being  satisfied  to  rely  on  the  order  of  the 
commissioners. 

Leases,  sales,  exchanges,  and  partitions  authorized 
by  the  Charity  Commissioners  are  valid,  notwith- 
standing the  statutes  of  Elizabeth  before  mentioned 
(ante,  p.  65). 

With  regard  to  forms  of  arvplication  and  other 
details  as  to  procedure,  reference  is  made  to  Tudor's 
Charitable  Trusts. 

Advice,  Compromises,  8fc. — The  commissioners  are 
also  empowered  to  give  advice  on  questions  arising 
in  the  administration  of  charity  funds,  such  advice 
being  a  complete  protection  to  all  persons  who  act 
upon  it.  They  may  also  sanction  compromises,  and 
disputes  may  be  referred  to  them  for  arbitration. 
The  benefit  of  these  powers  may,  upon  a  proper 
application,  be  obtained  in  the  case  of  a  hospital  or 
other  foundation  wholly  or  partially  exempted  from 
the  jurisdiction  of  the  commissioners.  They  can 
also  order  the  taxation,  and  virtually  themselves  tax, 
solicitors'  bills  of  costs. 

Trustees,  Schemes,  8fc. — Powers  of  appointing  and 
removing  trustees  and  officers,  and  of  vesting  real 
or  personal  estate  in  new  trustees  or  otherwise,  and 
of  establishing  schemes  for  the  entire  or  partial 
regulation  of  endowments,  are  also  possessed  by  the 
commissioners.  Appointments  of  new  trustees  are 
frequently  made,  notwithstanding  that  a  power  of 
appointment  capable  of  being  exercised  is  in  exist- 
ence, and  an  invalid  or  doubtful  appointment  of 
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trustees  may  often  be  rectified  by  having  the  ap- 
pointment confirmed  by  the  commissioners.  Persons 
proposed  to  be  appointed  are  required  to  signify  in 
writing  their  willingness  to  act.  The  power  to  esta- 
blish schemes  is  a  power  of  the  widest  and  most 
elastic  character.  It  is  not  the  practice  of  the  com- 
missioners to  establish  a  scheme  with  regard  to  a 
charity  governed  by  Act  of  Parliament;  but,  subject 
to  this,  the  power  may  be  utilized  either  to  effect  the 
entire  re-constitution  of  the  charity,  or  to  accomplish 
some  particular,  even  temporary,  purpose,  which  the 
special  powers  conferred  upon  the  commissioners 
may  not  be  extensive  enough  to  reach.  The  autho- 
rity to  establish  schemes,  in  fact,  supplements  and 
completes  their  powers  of  dealing  with  charitable 
endowments. 

Official  Trustees.— -The  Oflicial  Trustee  of  Charity 
Lands  and  the  Official  Trustees  of  Charitable  Funds 
are  corporations  created  by  the  Charitable  Trusts 
Acts  for  the  purpose  of  holding  lands  and  invest- 
ments belonging  to  charities.  Vesting  property  in 
them  saves  the  expenses  attendant  on  constant  ap- 
pointments of  new  trustees  and  avoids  all  risk  of  loss. 
On  the  other  hand,  they  have  no  power  whatever  to 
interfere  in  the  management  of  any  charity  or  the 
administration  of  its  income.  The  Official  Trustee 
of  Charity  Lands  is  merely  the  depositary  of  the 
legal  estate  with  no  active  duties.  The  functions  of 
the  Official  Trustees  of  Charitable  Funds  are  limited 
to  retaining  the  investments  in  their  names  and 
transmitting  the  dividends  free  of  charge  to  the 
charity  officials.  Land  may  be  vested  in  the  Official 
Trustee  of  Charity  Lands  by  order  either  of  the  Court 
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or  the  commissioners,  and  investments  or  money 
belonging  to  a  charity  may,  by  similar  orders  or  by 
the  action  of  the  trustees  themselves,  be  transferred 
or  paid  to  the  Official  Trustees  of  Charitable  Funds. 

Income  Tax. — Hospitals  are  entitled  to  allowances 
from  income  tax  in  respect  of  the  hospital  buildings 
and  premises  (not  in  the  occupation  of  an  officer 
whose  whole  income  amounts  to  150/.  per  annum,  or 
of  any  person  occupying  at  a  rent),  and  in  respect  of 
the  repairs  of  such  buildings  and  premises.  These 
allowances  are  granted  by  the  general  commissioners 
for  the  district.  The  Income  Tax  Act  also  grants 
allowances  to  hospitals  in  respect  of  the  rents  and 
profits  of  lands,  tenements,  and  hereditaments  belong- 
ing to  them,  and  which  are  applied  for  the  purposes 
of  the  charity.  The  last-mentioned  allowances  can, 
however,  only  be  granted  by  the  commissioners  for 
special  purposes.  In  the  meantime,  and  notwith- 
standing the  allowance,  the  assessment  of  the  property 
remains  in  force  and  the  income  tax  becomes  payable, 
a  rebate  being  granted  when  the  allowance  has  been 
made.  The  claim  for  the  allowance  is  made  on  a 
prescribed  form  by  any  agent  for  the  hospital  (such 
as  the  treasurer  or  secretary),  and  is  proved  by 
affidavit  made  before  a  commissioner  of  income  tax 
for  general  purposes. 

Hospitals  are  also  entitled  to  exemption  in  respect 
of  their  stock  or  dividends,  so  far  as  applicable  for 
charitable  purposes  only  ;  and  similarly  in  respect  of 
annual  profits  derived  from  any  kind  of  property 
whatever,  whether  situate  in  Great  Britain  or  else- 
where, charged  under  Schedule  D.  of  the  Income 
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Tax  Act.  In  either  of  these  cases  the  claim  for 
exemption  is  made  (as  in  the  case  of  lands)  by  the 
secretary,  treasurer,  or  other  agent  on  behalf  of  the 
hospital,  to  the  commissioners  for  special  purposes 
on  a  prescribed  form,  and  similarly  verified,  a  re- 
bate being  granted  when  the  exemption  has  been 
allowed. 

Dividends  on  stock  in  the  public  funds,  after  a 
claim  for  exemption  has  been  once  allowed,  are 
subsequently  paid  free  of  tax,  so  long  as  there  is  no 
change  in  the  names  of  the  trustees.  If,  therefore, 
the  stock  is  standing  in  the  name  of  a  corporation 
or  of  the  Official  Trustees  of  Charitable  Funds,  in 
neither  of  which  cases  does  any  change  occur  in  the 
names  of  the  trustees,  one  claim  for  exemption  is 
sufficient. 

In  other  cases  a  fresh  claim  is  required  upon  every 
alteration  in  the  trusteeship. 

As  regards  stock  in  the  public  funds  standing  in 
the  name  of  the  Official  Trustees,  the  Charity  Com- 
missioners are  empowered  to  certify  to  the  Bank  of 
England  that  it  is  exempt  from  income  tax ;  and  as 
regards  similar  stock  standing  in  any  name  or  names, 
they  have  power  to  certify  to  the  Bank  that  it  is 
subject  only  to  charitable  trusts  and  similarly  exempt. 
In  either  of  these  cases  the  Bank  is  required  to  pay 
the  dividends  without  deduction  of  tax. 

The  commissioners  of  income  tax  for  special 
purposes  have  power,  before  allowing  a  claim  for 
exemption,  to  examine  upon  oath  such  persons  as 
they  may  think  proper. 

A  rebate  can  in  any  case  only  be  claimed  within 
three  years  from  the  end  of  the  year  of  assessment 
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to  which  the  claim  relates.  In  practice  it  is  best 
that  it  should  be  made  annually. 

The  exemptions  from  income  tax  do  not  extend  to 
hospitals  entirely  supported  by  payments  of  patients, 
or,  where  they  are  partially  so  supported,  to  the 
income  derived  from  such  payments. 

Inhabited  House  Duty  and  Corporation  Duty. — 

Hospitals  are  exempted  from  inhabited  house  duty, 
and  also  from  the  duty  imposed  by  48  &  49  Vict.c.  51 
on  corporate  and  unincorporate  bodies  in  lieu  of  pro- 
bate and  succession  duties.  In  both  these  cases,  as 
in  the  case  of  income  tax,  the  institution  must  be 
maintained  by  charity  and  not  by  the  payments  of 
patients. 

Kates. — There  is  no  general  exemption  from  rate- 
ability  in  favour  of  hospitals.  The  cases  on  this 
subject  were  formerly  conflicting,  and  it  was  held  in 
many  that  the  property  of  charitable  institutions 
(including  charitable  hospitals)  was  not  rateable. 
No  such  exemption  was,  however,  contained  in  the 
statute  (43  Eliz.  c.  2)  by  which  the  poor  rate  was 
originally  imposed,  or  in  any  subsequent  Act  relating 
to  the  poor  rate ;  and  the  rateability  to  general  rates 
follows  (by  virtue  of  the  Acts  under  which  they  are 
levied)  the  rateability  to  poor  rate.  It  was  finally, 
in  the  year  1875,  authoritatively  decided  by  the 
House  of  Lords  (Governors  of  St.  Thomas's  Hospital 
v.  Straiten,  L.  E,  7  IT.  L.  477)  that  the  property  of 
hospitals  is  not  exempt  from  rates.  Exceptional 
privileges  are,  however,  enjoyed  by  some  hospitals 
under  special  Acts  of  Parliament.    Thus,  protection 
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is  sometimes  afforded  to  a  hospital  by  a  local  Improve- 
ment Act.  This  is  the  case  with  the  London  Hospital 
under  the  Whitechapel  Improvement  Act,  and  an- 
other instance  is  supplied  by  the  Derby  Improvement 
Act.  In  other  cases  (as  in  the  case  of  the  Foundling 
Hospital)  a  more  or  less  complete  exemption  is 
granted  by  the  special  Act  by  which  the  institution 
is  governed. 

Land  Tax. — Sites  of  hospitals  were,  by  38  Geo.  III. 
c.  5,  s.  25,  exempted  from  land  tax.  The  exemption, 
however,  extended  only  to  institutions  in  existence  at 
the  time  (1798)  when  the  tax  was  made  perpetual. 
Moreover  it  attached  itself  exclusively  to  the  sites 
then  occupied  by  those  institutions.  Sites  subse- 
quently acquired,  even  by  such  institutions,  are  there- 
fore not  within  the  provision ;  and  the  land  originally 
exempted  retains  its  exemption  although  it  may  have 
passed  out  of  the  possession  of  the  hospital. 
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'    Chapter  VII. 

PATIENTS. 

Admission  and  Discharge. — The  admission  and  dis- 
charge of  patients  are  regulated  by  the  hospital  rules. 
The  discharge  is  often  intrusted  to  a  special  discharge 
committee.  Besides  the  fact  that  many  hospitals 
are  established  for  the  relief  of  special  forms  of 
.  disease,  or  of  persons  of  a  particular  sex  or  class,  the 
constant  pressure  on  their  resources  renders  it  neces- 
sary to  impose  limitations  on  the  admission  and 
period  of  retention  of  patients.  In  some  hospitals 
only  patients  recommended  by  subscribers  are  ad- 
mitted, and  in  many  these  receive  a  more  or  less 
substantial  preference.  A  privilege  of  this  kind  is 
open  to  no  legal  objection,  and  if  the  funds  were 
subscribed  upon  that  footing  is  obligatory.  Urgent 
cases,  whether  of  accident  or  disease,  are  usually 
admitted  at  once.  Rules  restricting  the  period 
during  which  an  in-patient  may  be  retained,  and 
(except  in  the  case  of  an  institution  for  incurables) 
the  admission  of  chronic  cases,  and  the  time  during 
which  an  out-patient  may  continue  to  attend,  are  also 
adopted.  All  rules  of  this  kind  should,  however,  be 
capable  of  being  waived  under  exceptional  circum- 
stances.   As  to  infectious  cases,  see  Chapter  8,  post. 
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Lying-in  Hospital. — Before  a  pregnant  woman  is  ad- 
mitted into  a  lying-in  hospital,  or  (if  she  is  then  too  ill) 
as  soon  as  she  has  sufficiently  recovered,  the  governor, 
master,  secretary,  clerk,  or  other  person  in  charge  of 
the  hospital,  is  required  to  take  her  hefore  a  justice  of 
the  peace  for  the  county,  riding,  division,  or  place  in 
which  the  hospital  is,  for  the  purpose  of  having  her 
examined  on  oath  as  to  whether  she  is  married  or 
single  ;  and  particulars  of  the  examination  are  re- 
quired to  be  entered  in  a  book  kept  for  that  purpose 
by  the  person  in  charge  of  the  hospital,  and  to  be 
signed  by  the  justice  before  whom  the  examination 
is  taken  (13  Geo.  III.  c.  82,  s.  10).  The  only  case 
in  which  the  examination  above  mentioned  is  not 
required  is  where  the  woman  produces  an  affidavit 
made  by  her  before  a  justice  of  the  peace  for  the 
City  of  London,  or  the  county,  riding,  division,  or 
place  in  which  the  hospital  is  situate,  stating  that 
she  is  married  or  single.  The  affidavit  must  be  kept 
and  filed  at  the  hospital  (ibid.  s.  11).  If  a  woman 
is  delivered  of  an  illegitimate  child  a  further  exami- 
nation is  required  before  she  is  discharged,  for  the 
purpose  of  determining  to  what  parish  the  child  is 
chargeable  (see  post,  pp.  101,  102).  The  penalty 
for  non-compliance  with  the  provisions  of  the  above- 
mentioned  Act  is  50/.  for  each  offence,  but  the  pro- 
ceeding to  recover  the  penalty  must  be  commenced 
within  six  calendar  months  after  the  offence  was  com- 
mitted (ss.  1G,  18). 

Lunatics. — The  rules  which  regulate  the  admission, 
treatment,  and  discharge  of  lunatics  in  county 
asylums,  hospitals  for  lunatics,  and  licensed  houses 
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are  of  too  special  a  character  to  be  dealt  with  in  a 
work  like  the  present. 

The  Lunacy  Act,  1890  (sect.  4),  forbids  any  person, 
not  being  a  pauper  or  lunatic  so  found  by  inquisition, 
to  be  received  and  detained  as  a  lunatic  in  a  lunatic 
asylum,  or  licensed  house,  or  in  a  hospital  or  part  of 
a  hospital,  or  other  institution  where  lunatics  are  re- 
ceived, without  a  reception  order. 

This  Act  does  not  prevent  a  lunatic  from  being 
received  and  treated  in  an  ordinary  hospital  for  some 
disease  other  than  his  lunacy.    Nor  does  it  appear  to 
render  illegal  the  reception  (without  payment)  of  a 
person  of  unsound  mind,  and  his  treatment  in  respect 
of  his  mental  infirmity,  in  a  hospital  (not  being  a 
hospital  for  the  reception  of  lunatics),  provided  at  all 
events  that  such  person  has  not  been  made  the  subject 
of  a  reception  order.  A  case  of  the  last-mentioned  kind 
would  fall  within  sect.  206  of  the  Lunacy  Act,  1890. 
That  section  provides  that  if  it  comes  to  the  know- 
ledge of  the  Lunacy  Commissioners  that  any  person 
appears  to  be,  without  an  order  and  certificates,  de- 
tained or  treated  as  a  lunatic  or  alleged  lunatic,  in 
any  charitable  establishment  (not  being  an  institution 
for  lunatics),  they  may  require  the  superintendent  or 
principal  officer  of  the  establishment  to  send  to  them, 
within  or  at  such  time  or  times  as  they  may  appoint,  a 
report  or  periodical  reports  by  a  medical  practitioner 
of  the  mental  and  bodily  condition  of  the  patient,  with 
such  other  particulars  as  to  him  and  his  property  as 
they  may  think  fit.  The  section  also  empowers  any  one 
or  more  of  the  commissioners  at  any  time  to  visit  the 
patient  and  report  the  result  of  the  visit  to  the  com- 
missioners, and  to  exercise,  with  respect  to  such 
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patient,  all  the  powers  (except  that  of  discharge) 
given  to  them  as  to  persons  confined  in  a  county 
asylum,  registered  hospital,  or  licensed  house,  or  as 
single  patients;  and  provides  that  the  commissioners 
may  transmit  any  reports  received  by  them,  or  report 
the  result  of  the  inquiries  made  by  them  to  the  Lord 
Chancellor,  who  may  thereupon  order  the  discharge 
of  the  patient,  or  his  removal  to  an  institution  for 
lunatics,  or  to  such  other  custody  as  he  may  think  fit; 
and  that  the  expenses  proj>erly  incurred  of  carrying 
any  such  order  into  effect  and  of  maintaining  the 
patient  if  so  removed,  shall  (if  the  order  so  directs) 
be  paid  by  the  guardians  of  the  union  in  which  the 
patient  was  found,  until  the  authority  legally  liable 
for  his  maintenance  has  been  ascertained ;  the  guar- 
dians having  certain  rights  of  recovering  such  ex- 
penses against  the  lunatic  and  his  estate,  and  the 
person  or  authority  legally  liable  for  his  maintenance. 

A  lunatic  cannot  be  transferred  to  a  county- 
asylum  or  to  a  lunacy  hospital  or  licensed  house 
without  a  proper  order  for  that  purpose.  Where  it 
is  desired  to  have  a  pauper  patient  removed  to  an 
asylum,  notice  that  he  is  deemed  to  be  a  lunatic 
should  be  given  to  the  relieving  officer  or  (where 
there  is  no  relieving  officer)  an  overseer  of  the  parish 
in  which  the  pauper  resides.  A  summary  reception 
order  can  then  be  obtained  on  the  application  of  the 
relieving  officer  or  overseer  from  any  of  the  justices 
having  lunacy  jurisdiction  in  that  district.  In  urgent 
cases  the  lunatic  may  be  removed  to  the  workhouse. 

Where  the  patient  is  not  a  pauper  a  reception 
order  is  obtained  on  petition,  which  must  (where 
possible)  be  presented  by  a  husband,  wife,  or  relative 
of  the  alleged  lunatic.    Where  that  cannot  be  done, 
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it  may  be  presented  by  some  other  person ;  but  it 
must  in  such  case  contain  a  statement  of  the  reasons 
why  it  is  so  presented,  and  of  the  connection  of  the 
petitioner  with  the  alleged  lunatic  and  of  the  circum- 
stances under  which  the  petition  is  presented.  The 
reception  order  may  be  made  by  one  of  the  justices 
having  lunacy  jurisdiction  as  above  mentioned,  or  by 
a  County  Court  judge  or  stipendiary  magistrate,  and 
the  petition  must  be  accompanied  by  a  statement  of 
particulars  and  by  two  medical  certificates  on  sepa- 
rate sheets  of  paper.  A  lunatic  may  also  be  confined 
under  an  urgency  order  made  (if  possible)  by  the 
husband  or  wife,  or  by  a  relative  of  the  alleged 
lunatic,  and  accompanied  by  one  medical  certificate ; 
if  the  order  is  not  signed  by  the  husband  or  wife  or 
a  relative  it  must  state  the  reasons  why  it  is  not  so 
signed,  and  the  connection  with  the  alleged  lunatic 
of  the  person  signing  the  order,  and  the  circum- 
stances under  which  he  signs  it.  An  urgency  order 
remains  in  force  for  seven  days. 

A  lunatic  so  found  by  inquisition  may  be  received 
into  an  institution  for  lunatics,  or  as  a  single  patient, 
upon  an  order  signed  by  his  committee,  or  (where 
there  is  no  committee),  a  master  in  lunacy. 

Dangerous  Patients. — Whenever  a  patient  is  dan- 
gerous, whether  from  lunacy,  delirium,  or  any  other 
cause,  such  restraint  may  properly  be  put  upon  him 
as  is  required  to  prevent  him  from  doing  mischief 
either  to  himself  or  others,  not  merely  at  the  moment 
of  the  original  danger,  but  until  there  is  reasonable 
ground  to  believe  that  the  danger  is  over. 

Poor-law  Settlement. — Under  9  &  10  Yict.  c.  66, 

s.  1,  the  term  of  residence  as  an  in-pensioner  in 
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Greenwich  or  Chelsea  hospitals,  or  of  confinement  in 
a  lunatic  asylum,  or  in  a  house  licensed  or  hospital 
registered  for  the  reception  of  lunatics,  or  as  a  patient 
in  a  hospital,  is  not  taken  into  account  in  computing 
the  period  (now  one  year,  see  28  &  29  Vict.  c.  79,  s.  8) 
of  residence  in  a  parish  or  union  which  renders  a 
pauper  irremovahle.  The  same  is  the  case  with 
confinement  in  a  retreat  established  under  the 
Habitual  Drunkards  Act,  1879. 

Rights  and  Obligations  of  Patients. — Provisions 
directed  to  enforcing  on  the  part  of  patients  decent 
and  orderly  behaviour  and  obedience  to  orders  are 
usually  prescribed  by  the  hospital  rules. 

A  patient  entering  a  hospital  submits  himself  to 
the  rules  and  practice  of  the  institution,  and  his 
retention  is  conditional  upon  his  observing  such  of 
them  as  relate  to  his  own  conduct.  He  is  entitled  to 
expect  to  be  treated  with  reasonable  skill  and  to 
receive  so  much  and  no  more  care  and  attention  as  a 
patient  in  that  hospital  would,  according  to  its  rules 
and  practice,  in  the  ordinary  course  receive.  He 
cannot,  therefore,  complain  because  in  the  intervals 
of  the  visits  of  the  physician  or  surgeon  he  is  attended 
by  a  junior  medical  officer ;  or  because  matters  not 
requiring  the  personal  attention  of  a  qualified 
practitioner  are  left  to  the  sister  and  nurses  of  the 
ward ;  or  if,  in  accordance  with  the  ordinary  practice 
of  the  hospital,  students  or  others  accompany  the 
medical  officer  upon  his  rounds. 

So  long,  also,  as  the  patient  remains  in  the  hospital 
he  is  bound  to  submit  to  the  treatment  bona  fide 
ordered  by  the  medical  attendant,  and  to  its  adminis- 
tration by  the  hands  of  the  nurses  or  other  agents 
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employed  by  the  hospital  to  carry  that  treatment  out. 
A  patient,  however,  is  not  a  prisoner.  He  cannot  be 
detained  or  treated  against  his  will ;  and  if  he  does 
not  comply  with  the  rules  of  the  hospital,  the  proper 
remedy  is  expulsion,  not  compulsion.  Where  a 
patient  exhibits  violence  or  insubordination,  it  may 
sometimes  be  necessary  to  use  force,  but  the  force 
employed  should  never  be  greater  than  is  absolutely 
required. 

Medical  men  and  nurses. — A  medical  man  or  a  nurse 
who  wilfully  injures  a  patient  is  liable  to  the  same 
extent  and  in  the  same  manner,  both  criminally  and 
civilly,  as  any  other  person  would  be.  Under  the 
head  of  wilful  injury  must  be  classed  what  is  com- 
monly called  malajpraxis,  that  is,  to  experiment  upon 
a  patient,  or  to  treat  him  with  any  other  view  than 
that  of  benefiting  him.  ■ 

The  consent  to  treatment  which  a  patient  impliedly 
gives  by  entering  a  hospital  cannot  safely  be  treated 
as  extending  to  a  surgical  operation.  No  operation 
ought  to  be  performed  without  the  express  consent  of 
the  patient,  or,  if  he  is  not  in  a  position  to  give  such 
consent,  of  his  nearest  relatives ;  nor  ought  it  to  be 
carried  farther  than  is  warranted  by  such  consent. 
And  although  the  precise  extent  of  an  operation  must 
often  be  left  to  the  discretion  of  the  operator,  yet  the 
oonsent  of  the  patient  should  be  founded  on  full 
knowledge  of  wrhat  the  nature  and  possible  extent  of 
the  operation  will  be,  and  of  the  consequences  which 
it  may  involve.  Disregard  of  these  rules  may,  apart 
from  any  question  whether  the  operation  has  been 
skilfully  or  unskilfully  performed,  entail  responsi- 
bility to  the  operator. 
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The  position  of  a  doctor  renders  him  peculiarly 
liable  to  charges  of  improper  conduct  in  dealing  with 
patients  of  the  opposite  sex.  To  avoid  this  risk 
every  examination  of  a  female  should,  as  a  matter  of 
precaution,  he  conducted  in  the  presence  of  another 
woman.  It  is  unnecessary  to  mention  the  severe 
penalties  which  the  law  attaches  to  any  attempt, 
whether  by  drug  or  instrument,  to  procure  abortion. 

Medical  men  treating  patients  in  hospitals  are 
subject  to  the  same  obligation  to  exhibit  reasonable 
skill  and  care  as  in  the  case  of  private  patients. 
Gross  want  of  skill  or  gross  negligence  will,  if  injury 
to  the  patient  results,  support  an  action  for  damages, 
and  may  even  involve  criminal  consequences.  The 
requirements  of  the  law  in  this  respect  were  thus 
stated  by  Chief  Justice  Tindal :  "  Every  person  who 
enters  a  learned  profession  undertakes  to  bring  to  the 
exercise  of  it  a  reasonable  degree  of  care  and  skill. 
He  does  not  undertake,  if  he  is  an  attorney,  that  at 
all  events  you  shall  gain  your  case;  nor  does  a  surgeon 
undertake  that  he  will  perform  a  cure  ;  nor  does  he 
undertake  to  use  the  highest  possible  degree  of  skill. 
There  may  be  persons  who  have  higher  education  and 
greater  advantages  than  he  has ;  but  he  undertakes 
to  bring  a  fair,  reasonable,  and  competent  degree  of 
skill."  In  order  to  give  rise  to  criminal  liability  the 
negligence  must  be  wilful ;  that  is  to  say,  there  must 
be  present  an  intention,  not  necessarily  that  evil 
results  shall  follow,  but  an  intention  to  be  negligent. 
Cases  of  this  kind  have  been  rare,  but  instances  majr 
readily  be  suggested.  Thus,  for  a  medical  man  to 
administer  a  dangerous  drug,  though  consciously 
ignorant  of  its  nature  and  effect,  or  to  perform  an 
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operation  where  to  his  knowledge  the  ordinary  and 
proper  precautions  had  not  been  taken,  or  for  an 
apothecary  to  dispense  medicines  when  he  knows 
that  his  drugs  are  so  mixed  np  that  he  cannot  dis- 
tinguish them,  might  easily  involve  criminal  conse- 
quences. The  law,  however,  extends  to  the  medical 
profession  the  greatest  possible  protection.  If  a 
medical  man  acting  bond  fide  takes  an  erroneous 
view  of  a  case  or  commits  an  unintentional  blunder, 
he  cannot  be  made  criminally  responsible,  whatever 
the  consequences  of  his  error  may  be;  for  (in  the 
words  of  Chief  Baron  Pollock)  "  it  would  be  most 
fatal  to  the  efficiency  of  the  medical  profession  if  no 
one  could  administer  medicine  without  a  halter  round 
his  neck." 

A  less  degree  of  incompetence  or  negligence  will 
support  an  action  for  damages.  In  such  a  case  the 
question  is  not  whether  there  was  a  wilful  intention, 
but  whether  the  injury  complained  of  was  due  to  the 
absence  of  reasonable  care  and  skill.  In  one  instance 
damages  were  recovered  by  a  patient  who  lost  his 
hand  in  consequence  of  improper  treatment  founded 
on  a  mistake  as  to  the  nature  of  the  injury.  A 
medical  officer  of  a  hospital  cannot  be  rendered  liable 
for  injury  caused  by  the  carelessness  of  his  subordi- 
nates in  carrying  out  the  treatment  ordered  by  him, 
unless  it  can  be  shown  that  the  matter  was  one  which 
ought  not  to  have  been  left  to  a  subordinate,  or  that 
he  had  himself  neglected  some  precaution  which  he 
ought  to  have  taken,  or  had  superintended  or  been 
present  at  the  carrying  out  of  the  treatment.  Thus 
where  a  patient  was  scalded  by  reason  of  the  negli- 
gence of  a  nurse  in  administering  a  hot  bath  ordered 
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by  the  surgeon,  it  was  held  that  the  surgeon  was  not 
liable. 

A  sister  or  nurse  may  equally  be  liable  for  negli- 
gence in  carrying  out  the  duties  entrusted  to  her. 
In  the  case  mentioned  in  the  last  paragraph,  the 
action  which  failed  against  the  surgeon  would  have 
succeeded  against  the  nurse.  She  may  also  incur 
liability  if  she  exceeds  the  duties  assigned  to  her. 
Her  functions  are  subordinate  to  those  of  the  doctor, 
and  any  attempt  by  her  to  usurp  the  place  of  a 
qualified  medical  practitioner  might  place  her  in 
peril. 

Damages  can  in  no  case  be  recovered  where  the 
injury  is  the  immediate  result  of  intervening  negli- 
gence on  the  part  of  the  patient  himself,  or  where 
the  patient  by  his  own  carelessness  directly  contributed 
to  it.  Where  they  are  obtainable  and  the  patient 
dies,  they  may  be  recovered  for  the  benefit  of  his  or 
her  wife,  husband,  parent,  or  child. 

Gifts. — The  rules  of  the  hospital  generally  prohibit 
any  officer  or  servant  from  taking  a  present  from  a 
patient.  Apart  from  such  rules,  there  is  a  presump- 
tion of  law  that  a  benefit  obtained  by  a  doctor  and, 
presumably,  also  by  a  nurse  from  a  patient  has  been 
obtained  by  undue  influence,  and  it  is  liable  to  be 
set  aside,  unless  the  recipient  of  the  gift  can  show 
that  it  was  the  spontaneous  act  of  the  patient.  A 
different  rule  prevails  in  the  case  of  a  gift  by  will. 
There  the  onus  of  proving  undue  influence  rests 
upon  those  who  seek  to  set  aside  the  gift. 
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Chapter  YIII. 
INFECTIOUS  DISEASES. 

Special  Hospitals. — In  London  and  in  other  parts 
of  the  kingdom  where  special  hospitals  are  provided 
for  infectious  diseases,  it  is  becoming  increasingly 
common  to  refuse  such  patients  at  the  general 
hospitals,  or,  if  the  patient  is  already  in  the  hospital 
"when  the  disease  makes  its  appearance,  to  send  him, 
unless  he  is  too  ill  to  be  moved,  to  one  of  the 
infectious  hospitals. 

In  London,  infectious  cases  (except  measles  and 
often  diphtheria)  are  not  as  a  general  rule  admitted 
to  the  general  hospitals.  Typhoid  cases  are  usually 
taken.  Patients  suffering  from  fevers,  small-pox, 
and  diphtheria  are  received  into  hospitals  of  the 
Metropolitan  Asylums  Board,  and  the  Board  are 
authorized  by  the  Public  Health  (London)  Act, 
1891,  s.  80,  to  admit  non-pauper  patients.  On 
receipt  of  a  notice  that  a  patient  suffering  from  one 
of  these  diseases  is  in  a  hospital  or  elsewhere,  an 
ambulance  will  be  sent  to  remove  him  to  one  of  the 
Board's  hospitals.  Between  9  a.m.  and  8  p.m.  on 
week  days,  an  application  for  an  ambulance  is  made 
to  the  chief  office  of  the  Board,  Norfolk  House, 
Norfolk  Street,  Strand ;  between  8  p.m  and  9  a.m. 
on  week  days,  and  at  all  times  on  Sundays,  Christmas 
Day,  and  Grood  .Friday,  it  is  made  to  the  ambulance 
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stations.  There  are  three  such  stations,  viz.,  the 
Eastern  Ambulance  Station,  Brooksby's  Walk, 
Homerton,  N.E. ;  the  South  Eastern  Ambulance 
Station,  New  Cross  Eoad,  S.E. ;  and  the  Western 
Ambulance  Station,  Seagrave  Road,  Fulham,  S.W. 
Every  application  must  state  the  name,  age,  and 
address  of  the  patient,  the  nature  of  the  disease,  and 
the  name  of  the  person  applying;  and  the  patient 
■will  not  be  removed  unless  a  medical  certificate  is 
handed  to  the  ambulance  nurse. 

The  admission  and  maintenance  of  an  infectious 
patient  in  a  hospital  of  the  Metropolitan  Asylums 
Board  is  not  to  be  considered  parochial  or  charitable 
relief,  so  as  to  subject  him  to  any  disability  or  dis- 
qualification (Public  Health  (London)  Act,  1891, 
s.  80). 

Notification. — The  provisions  with  regard  to  the 
notification  of  cases  of  infectious  disease  to  the  local 
authority  are  contained,  as  regards  the  metropolis, 
in  sects.  55 — 57  of  the  Public  Health  (London)  Act, 
1891,  and  as  regards  other  parts  of  the  United 
Kingdom  in  the  Infectious  Diseases  (Notification) 
Act,  1889.  The  diseases  to  which  the  provisions 
apply  are  small-pox,  cholera,  diphtheria,  membranous 
croup,  erysipelas,  scarlatina  or  scarlet  fever,  and  all 
fevers  known  as  typhus,  typhoid,  enteric,  relapsing, 
continued,  or  puerperal.  Power  to  enlarge  the  list 
is  given  to  the  sanitary  authority  of  the  district. 

Metropolis. — Under  the  Public  Health  (London) 
Act,  1891,  whenever  and  as  soon  as  a  person  is  found 
to  be  suffering  from  any  of  the  infectious  diseases 
above  mentioned  in  any  house  (including  a  hospital), 
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the  duty  arises  of  notifying  that  fact  to  the  medical 
officer  of  health  for  the  district.  The  dutv  rests  in  the 
first  place  on  the  head  of  the  family  to  -which  the 
patient  belongs  ;  and  in  default  of  him,  on  the  nearest 
relatives  of  the  patient  present  in  the  house  or  in  at- 
tendance on  the  patient ;  and  in  default  of  them,  on 
every  person  in  charge  of  or  in  attendance  on  the 
patient ;  and  in  default  of  all  the  persons  above  men- 
tioned, on  the  person  having  the  charge,  management, 
and  control  of  the  building  (sect.  55,  sub-s.  1).  In 
the  case  therefore  of  a  patient  in  a  hospital,  the  duty 
falls  ultimately  on  the  hospital  officials.  In  addition 
to  this  notice,  the  medical  man  attending  the  patient  is 
required,  immediately  upon  becoming  aware  that  he 
is  suffering  from  such  infectious  disease,  to  send  to  the 
medical  officer  of  health  for  the  district  a  certificate 
stating  the  name,  age,  and  sex  of  the  patient,  the  full 
postal  address  of  the  building  in  which  he  is,  and  the 
nature  of  the  disease.  The  certificate  must  further 
state  whether  the  case  has  occurred  in  the  private 
practice  of  the  certifying  practitioner,  or  in  his 
practice  as  a  medical  officer  of  a  public  institution ; 
and  if  the  patient  is  an  inmate  of  a  hospital,  the 
place  from  which,  and  the  date  at  which  he  was 
brought  to  the  hospital  (ibid.). 

A  medical  practitioner  is  entitled  to  receive  from 
the  sanitary  authority  a  fee  of  2s.  M.  for  every 
certificate  of  a  case  occurring  in  his  private  practice, 
and  a  fee  of  Is.  for  a  certificate  relating  to  a  case 
in  a  public  institution.  Forms  of  certificates  are  pre- 
scribed by  the  Local  Government  Board  and  are 
supplied  gratuitously  by  the  sanitary  authority 
(s.  55,  sub-s.  3).    The  penalty  for  neglecting  to 
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send  a  notice  or  certificate  as  required  by  the  Act  is 
40s. ,  but  a  person  (such  as  a  hospital  official)  who  is 
only  required  to  send  notice  in  default  of  some  other 
person  is  not  punishable  if  he  can  satisfy  the  Court 
that  he  had  reasonable  cause  to  believe  that  the 
notice  had  been  sent  by  some  other  person  (s.  55, 
sub-s.  2). 

The  notice  and  certificate  may  be  sent  to  the 
medical  officer  of  health,  either  at  his  private  or  at 
his  official  address,  and  where  there  are  two  or  more 
medical  officers  of  health  for  the  district  the  certificate 
is  to  be  sent  to  such  one  of  them  as  has  charge  of  the 
area  in  which  the  patient  is,  or  such  other  of  those 
officers  as  the  sanitary  authority  may  direct  (s.  55, 
sub-ss.  5,  6). 

The  medical  officer  of  health,  on  receiving  the 
certificate,  is  bound,  if  it  relates  to  a  patient  within 
the  Metropolitan  Asylums  District,  to  forward  a  copy 
of  it  within  twelve  hours  to  the  Metropolitan  Asylums 
Board;  and  where  this  has  been  done,  and  the  patient 
is  subsequently  received  into  a  hospital  of  the  Metro- 
politan Asylums  Board,  no  further  notification  with 
respect  to  that  case  is  required  to  be  given  (sect.  55, 
sub-ss.  1,  4.) 

Outside  the  Metropolis. — As  regards  places  outside 
the  metropolitan  area,  the  provisions  as  to  the  notifi- 
cation of  infectious  diseases  do  not  apply  unless  and 
until  the  Infectious  Diseases  (Notification)  Act,  1889, 
has  been  formally  adopted  by  the  sanitary  authority 
for  the  district. 

In  places  to  which  the  provisions  apply,  the  duty 
of  notification  arises  whenever  and  as  soon  as  in  any 
building  used  for  human  habitation  a  person  is  found 
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to  be  suffering  from  an  infectious  disease  of  any 
of  the  kinds  before  mentioned  (ante,  p.  90);  but 
an  express  exception  is,  in  places  outside  the  metro- 
polis (differing  in  this  respect  from  places  within 
the  metropolis),  made  in  the  case  of  a  hospital  for 
the  reception  of  infectious  diseases.  The  duty  of 
notifying  is  (as  in  the  metropolis)  thrown  in  the  first 
place  on  the  head  of  the  family  to  which  the  patient 
belongs ;  and,  failing  him,  upon  the  nearest  relatives 
of  the  patient  present  in  the  building  or  in  attendance 
on  the  patient;  and,  failing  them,  on  every  person 
in  charge  of  or  in  attendance  on  the  patient;  and, 
failing  all  such  persons,  on  the  person  having  the 
charge,  management,  and  control  of  the  building 
(sect.  3,  sub-s.  1).  The  person  upon  whom,  where 
the  patient  is  in  a  hospital,  the  duty  of  notification 
ultimately  falls,  is  therefore  one  of  the  hospital 
officials.  The  notice  is  sent  to  the  medical  officer  of 
health  for  the  district.  Besides  this  notice,  every 
medical  practitioner  attending  or  called  in  to  visit 
the  patient,  is  required,  on  becoming  aware  that  he 
is  suffering  from  such  infectious  disease,  to  forthwith 
send  to  the  medical  officer  of  health  for  the  district 
a  certificate  stating  the  name  of  the  patient,  the 
situation  of  the  building,  and  the  nature  of  the 
disease  (sect.  3,  sub-s.  1). 

The  fee  to  which  the  medical  practitioner  signing 
a  certificate  is  entitled,  is  the  same  as  in  the  case  of 
the  metropolis  (ante,  p.  91)  ;  forms  of  certificate  are 
similarly  gratuitously  supplied  ;  and  the  penalty  for 
neglect  of  the  provisions  of  the  Act  is  the  same,  with 
the  like  exemption  in  the  case  of  a  person  who  is  only 
required  to  send  notice  in  default  of  some  other 
person  and  can  satisfy  the  Court  that  he  had  reason- 


94 


INFECTIOUS  DISEASES. 


able  cause  to  believe  that  the  notice  had  been  sent 
by  one  of  the  persons  primarily  liable  {ante,  p.  92). 

A  notice  or  certificate  may  be  delivered  to  the 
medical  officer  personally,  or  may  be  left  at  or  sent 
by  post  to  him  at  his  office  or  residence  (sect.  8) ;  and 
where  there  are  two  or  more  medical  officers  in  a 
district,  the  certificate  is  to  be  given  to  such  one  of 
them  as  has  charge  of  the  area  in  which  the  patient 
is,  or  to  such  other  of  those  officers  as  the  local  autho- 
rity may  from  time  to  time  direct  (sect.  4,  sub-s.  3). 

Prevention. — The  provisions  with  regard  to  the 
prevention  of  infectious  disease  are  contained,  as  to 
the  Metropolis,  in  sects.  58 — 74  of  the  Public  Health 
(London)  Act,  1891,  and  as  to  extra-metropolitan 
districts  in  sects.  120—130  of  the  Public  Health 
Act,  1875,  and  in  the  Infectious  Diseases  (Preven- 
tion) Act,  1890.  The  provisions  of  the  last-mentioned 
Act  are  directed  to  the  same  objects,  but  are  more 
stringent  than  those  of  the  Public  Health  Act,  and 
do  not  apply  to  any  district  until  they  have  been 
formally  adopted  by  the  local  authority. 

Under  these  Acts  the  various  sanitary  authorities 
are  authorized  to  require  and  enforce  the  disinfection 
of  houses,  clothing,  bedding,  and  other  articles,  and 
they  are  also  empowered,  and  in  the  metropolis 
required,  to  provide  places,  with  apparatus  and 
attendance,  for  the  disinfection  of  infected  articles 
and  the  means  of  removing  them.  A  penalty  not 
exceeding  51.,  and,  if  the  offence  continues,  a  further 
penalty  of  21.  for  every  day  during  its  continuance,  is 
imposed  on  anyone  who  throws,  or  permits  to  be 
thrown,  infected  rubbish  into  an  ash-pit  without  dis- 
infection.    Outside  the  metropolis  this  provision 
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only  applies  where  it  has  heen  adopted  by  the  local 
authority. 

Removal  to  Hospital. — A  person  suffering  from  any 
of  the  infectious  diseases  before  mentioned  (cmte, 
p.  90),  who  is  without  proper  lodging  or  accommo- 
dation, or  is  on  board  a  vessel,  or  (in  the  metropolis) 
is  lodged  in  a  tent  or  van,  may,  on  a  certificate  signed 
by  a  qualified  medical  practitioner  and  with  the 
consent  of  the  authorities  of  the  hospital,  be  removed 
by  order  of  a  justice,  and  at  the  cost  of  the  sanitary 
authority  of  the  district  where  the  person  is  found, 
to  (in  the  case  of  the  metropolis)  any  hospital  in 
or  within  a  convenient  distance  of  London,  or  (in 
places  outside  London)  any  hospital  within  the  dis- 
trict of  the  local  authority. 

The  order  may  be  addressed  to  any  constable  or 
officer  of  the  sanitary  authority,  and  anyone  who 
wilfully  disobeys  or  obstructs  the  execution  of  the 
order  is  liable  to  a  fine  not  exceeding  10/. 

In  the  same  way,  a  person  suffering  from  infec- 
tious disease  in  a  common  lodging-house  may,  with 
the  consent  of  the  hospital  authorities,  and  on  a 
certificate  of  the  medical  officer  of  health  or  (outside 
the  metropolis)  of  any  registered  medical  practitioner, 
be  removed  to  a  hospital  by  the  order  of  the  local 
authority. 

The  sanitary  authority  for  any  district,  whether 
within  or  without  the  metropolis,  may  make  bye-laws 
or  regulations  for  removing  to  any  hospital  to  which 
that  authority  are  entitled  to  remove  patients,  and  for 
keeping  in  the  hospital  so  long  as  may  be  necessary, 
any  persons  brought  within  their  district  by  any 
vessel  who  are  infected  with  any  such  infectious 
disease  as  abovementioned. 
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Detention  in  Hospital— Where  a  person  suffering 
from  any  such  infectious  disease  is  in  a  hospital,  and 
would  not,  on  leaving  the  hospital,  be  provided  with 
lodging  or  accommodation  in  which  proper  precautions 
could  be  taken  to  prevent  the  spreading  of  the  disease, 
directions  may  be  given  by  a  justice  of  the  peace  that 
the  patient  shall  be  detained  in  the  hospital  at  the 
cost  (in  the  case  of  the  metropolis)  of  the  Metropolitan 
Asylums  Board,  and  (in  places  outside  the  metro- 
polis) of  the  local  authority,  during  such  time  as  the 
justice  may  fix,  with  power  to  enlarge  the  time. 
The  direction  may  be  carried  into  execution  by  any 
officer  of  the  sanitary  authority,  or  (in  the  case  of 
London)  of  the  Metropolitan  Asylums  Board,  or  by 
an  inspector  of  police,  or  any  officer  of  the  hos- 
pital. Outside  the  metropolis  this  provision  only 
applies  where  it  has  been  adopted  by  the  local 
authority. 

Exposure. — A  penalty  not  exceeding  5/.  is  imposed 
on  any  one  suffering  from  an  infectious  disease  who 
exposes  himself,  or  any  one  in  charge  of  an  infectious 
patient  who  exposes  him,  without  proper  precautions, 
in  any  street,  public  place,  shop,  or  inn ;  or  on  any 
one  who  gives,  sells,  removes,  or  exposes,  any  bedding, 
clothing,  or  other  articles  which  have  been  exposed 
to  infection.  In  the  metropolis  the  conveyance  of  an 
infected  person  in  a  public  conveyance  is  prohibited, 
and  a  penalty  not  exceeding  10/.  is  imposed  on  any 
driver  who  knowingly  conveys  such  infected  person, 
and  on  any  one  who  knowingly  places  him  in  the 
conveyance,  and  also  on  the  infected  person  himself. 
The  driver  is  also  entitled  to  recover  either  from  the 
infected  person  or  from  the  person  who  caused  him 
to  be  conveyed,  the  cost  of  disinfecting  the  convey- 
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ance.  In  places  outside  the  metropolis  the  penalty- 
does  not  exceed  51,  and  is  imposed  on  entry  into  a 
public  conveyance  without  information  to  the  driver 
that  the  person  conveyed  is  suffering  from  an  infec- 
tious disease;  and  the  cost  of  disinfecting  the  con- 
veyance is  also  recoverable.  The  Metropolitan 
Asylums  Board  are  by  the  Public  Health  (London) 
Act,  1891,  s.  79,  empowered  to  permit  their  convey- 
ances and  attendants  to  be  used  upon  a  reasonable 
charge  for  the  conveyance  of  persons  suffering  from 
infectious  diseases  to  and  from  hospitals  and  places 
other  than  hospitals  belonging  to  the  Board. 

Dead  Bodies. — The  body  of  a  person  who  has  died 
from  any  of  the  infectious  diseases  which  require 
notification  (ante,  p.  90)  may  not,  without  the  sanc- 
tion of  the  medical  officer  of  health  or  a  legally 
qualified  medical  practitioner,  be  retained  unburied 
for  more  than  forty-eight  hours  elsewhere  than  in  a 
public  mortuary  or  in  a  room  not  used  at  the  time  as 
a  dwelling-house,  sleeping-place,  or  work-room ;  and 
if  a  person  diet*  in  a  hospital  from  any  such  disease 
and  the  medical  officer  of  health  or  any  legally 
qualified  medical  practitioner  certifies  that  in  his 
opinion  it  is  desirable,  in  order  to  prevent  infection, 
that  the  body  should  not  be  removed  from  the 
hospital  except  for  immediate  burial,  the  body  may 
not  be  removed  except  for  that  purpose,  and  must  be 
taken  from  the  hospital  direct  to  the  place  of  burial 
and  there  buried.  The  body  may,  however,  in  all 
cases  be  removed  to  a  mortuary.  Any  offence 
against  this  enactment  is  punishable  by  a  fine  not 
exceeding  10/.    The  above-mentioned  provisions  do 
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not  apply  in  places  outside  the  metropolis  except 
where  they  have  been  formally  adopted. 

The  justices  of  the  peace  are  empowered,  in  the 
case  of  the  metropolis  by  the  Public  Health  (London) 
Act,  1891,  and  in  other  places  by  the  Public  Health 
Act,  1875,  or  (in  a  district  where  the  provisions  of 
that  Act  have  been  adopted)  the  Infectious  Diseases 
(Prevention)  Act,  1890,  to  order  the  removal  of  dead 
bodies  to  mortuaries  and  their  subsequent  burial. 
Under  these  Acts  orders  for  immediate  burial  may, 
where  considered  necessary,  be  made.  In  making 
such  orders  the  justice  acts  on  a  certificate  made  by  the 
medical  officer  of  health  or  by  any  duly  qualified 
medical  practitioner.  In  the  case  of  the  metropolis, 
the  jurisdiction  is  exerciseable  whenever  the  body  of 
a  person  who  has  died  of  any  infectious  disease  is 
retained  in  a  room  in  which  persons  live  or  sleep,  or 
whenever  the  body  of  a  person  who  has  died  of  one 
of  the  infectious  diseases  requiring  notification  [ante, 
p.  90)  is  retained  without  the  sanction  of  the  medical 
officer  of  health  or  a  qualified  medical  practitioner 
for  more  than  forty-eight  hours  "  elsewhere  than 
in  a  room  not  used  at  the  time  as  a  dwelling- 
place,  sleeping-place,  or  work-room,"  or  where  any 
dead  body  is  retained  in  any  house  or  room  so  as 
to  endanger  the  health  of  the  inmates  of  such  house 
or  room,  or  of  any  adjoining  or  neighbouring  house 
or  building.  In  places  outside  the  metropolis  the 
jurisdiction  under  the  Public  Health  Act,  1875,  arises 
whenever  the  body  of  a  person  who  has  died  of  any 
infectious  disease  is  retained  in  a  room  in  which 
persons  live  or  sleep,  or  whenever  there  is  retained  in 
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any  house  or  room  any  dead  body  which  is  in  such  a 
state  as  to  endanger  the  health  of  the  inmates.  In 
extra-metropolitan  districts  in  which  the  provisions 
of  the  Infectious  Diseases  (Prevention)  Act,  1890, 
have  been  adopted,  the  jurisdiction  may  further  be 
exercised  whenever  the  body  of  a  person  who  has 
died  from  an  infectious  disease  of  a  kind  requir- 
ing notification  remains  unburied  "  elsewhere  than 
in  a  mortuary  or  in  a  room  not  used  at  the  time  as 
a  dwelling-place,  sleeping-place,  or  work-room"  for 
more  than  forty-eight  hours  after  death,  without  the 
sanction  of  the  medical  officer  of  health  or  a  quali- 
fied medical  practitioner,  or  where  the  dead  body 
of  any  person  is  retained  in  any  house  or  building  so 
as  to  endanger  the  health  not  only  of  the  inmates  of 
such  house  or  building,  but  also  the  inmates  of  any 
adjoining  or  neighbouring  house  or  building. 

Epidemics. — Whenever  any  part  of  England  ap- 
pears to  be  threatened  with  or  is  affected  by  any 
formidable  epidemic,  endemic,  or  infectious  disease, 
the  Local  Government  Board  are  empowered  to  make 
regulations  for  the  speedy  interment  of  the  dead, 
house  to  house  visitation,  the  provision  of  medical  aid 
and  accommodation,  and  the  promotion  of  cleansing, 
ventilation,  and  disinfection,  and  for  guarding  against 
the  spread  of  disease.  The  regulations  are  carried 
out,  whether  in  London  or  elsewhere,  by  the  several 
sanitary  authorities,  and  the  Local  Government  Board 
may  authorize  or  require  two  or  more  sanitary  autho- 
rities to  combine  for  the  purpose. 

It  is  provided  by  the  Public  Health  (London)  Act, 
1891,  that  the  Metropolitan  Asylums  Board  shall 

h  2 


100 


INFECTIOUS  DISEASES. 


within  their  district  have,  for  the  purpose  of  epidemic 
regulations,  such  powers  and  duties  of  a  sanitary 
authority  as  may  be  assigned  to  them  by  such  regu- 
lations, and  that  subject  to  such  regulations  they 
may  use  any  of  their  property  or  staff  for  the  purpose 
of  any  powers  or  duties  thus  given  to  them  (s.  85). 
And  they  have  power  to  contract  for  the  use  of 
hospitals  for  patients  suffering  from  cholera  or 
choleraic  diarrhoea  (see  ante,  p.  7). 


(  ioi  ) 


Chapter  IX. 
BIRTHS  AND  DEATHS. 

Poor  Law  Settlement. — A  child  takes,  for  poor  law 
purposes,  the  settlement  of  its  father,  or  if  it  is 
illegitimate,  the  settlement  of  its  mother.  If,  how- 
ever, this  cannot  be  ascertained  without  inquiring 
into  the  derivative  settlement  of  the  father  or  mother, 
the  child  is  deemed  to  be  settled  in  the  parish  in 
which  it  was  born.  These  rules  apply  in  the  case  of 
a  child  born  in  a  hospital,  and  it  is  expressly  enacted 
that  birth  in  a  lying-in  hospital  or  other  place 
appropriated  for  the  charitable  reception  of  pregnant 
women  shall  not  of  itself  confer  a  settlement  in  the 
parish  or  place  in  which  the  hospital  is  situate  (54 
Geo.  III.  c.  170,  s.  2),  and  that  a  bastard  born  in  a 
lying-in  hospital  shall  keep  the  settlement  of  its 
mother,  and  if  that  cannot  be  ascertained,  then  that 
its  yjlace  of  settlement  shall  be  governed  by  the 
ordinary  law  (13  Geo.  III.  c.  82,  ss.  5,  9).  And  it 
is  further  expressly  provided  in  the  case  of  a  bastard 
born  in  a  lying-in  hospital  that  the  expenses  of  any 
necessary  removal  of  either  mother  or  child  to  the 
parish  or  place  of  the  mother's  settlement  is,  if  it  is 
within  twenty  miles,  wholly  chargeable  to  such  parish 
or  place  (13  Geo.  III.  c.  82,  s.  6). 

Lying-in  Hospital. — On  birth  of  a  bastard  in  a  lying- 
in  hospital,  the  governor,  master,  secretary,  clerk,  or 
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other  person  in  charge  of  the  hospital  is  required,  four 
days  at  least  before  the  mother  is  discharged,  to  give 
notice  of  the  birth  to  the  overseers  and  churchwardens 
of  the  parish  or  place  in  which  the  hospital  is,  the 
notice  to  be  given  either  personally  or  by  writing 
left  at  their  usual  place  of  abode  (13  Geo.  III.  c.  82, 
s.  12).  One  of  the  overseers  or  churchwardens  must 
then  attend  at  the  hospital  within  the  time  notified 
and  take  the  mother  before  a  justice  of  the  peace 
to  be  examined  on  oath  as  to  her  last  legal  settlement 
(ibid.).  If  when  the  overseer  or  churchwarden 
attends  in  pursuance  of  the  above  notice  he  is  in- 
formed by  the  hospital  authorities  that  the  woman  is 
not  well  enough  to  be  removed,  he  must  wait  until 
another  similar  notice  is  received,  the  notices  being 
repeated  as  often  as  occasion  requires.  The  woman 
may  be  detained  in  the  hospital  until  she  is  in  a  fit 
condition  to  be  discharged,  and  until  she  has  been 
examined  before  a  justice  of  the  peace  as  above 
mentioned,  provided  the  period  of  detention  does  not, 
except  with  the  consent  of  the  woman,  exceed  six 
weeks  from  the  birth  of  the  child  (ibid.  ss.  13 — 15). 
Any  governor,  master,  secretary,  clerk,  or  other  person 
in  charge  of  the  hospital  who  neglects  or  refuses  to 
comply  with  any  of  the  above  provisions,  is  liable  to  a 
penalty  of  50/.  for  each  offence,  but  the  proceeding 
for  the  recovery  of  the  penalty  must  be  commenced 
within  six  calendar  months  after  the  offence  was 
committed  (ibid.  ss.  16,  18). 

Registration. — The  duty  of  registering  births  and 
deaths  is  imposed  by  the  Births  and  Deaths  Ee- 
gistration  Acts,  1836  to  1874. 
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Births. — In  the  case  of  every  child  born  alive, 
whether  in  a  hospital  or  asylum  or  elsewhere,  it  is 
the  duty,  in  the  first  place  of  the  father  and  mother, 
and,  in  default  of  them,  then  of  the  occupier  of  the 
house  in  which  to  the  knowledge  of  such  occupier  the 
child  was  born  (the  occupier  being  defined  to  include 
the  master  of  a  workhouse,  and  the  matron,  super- 
intendent, or  other  chief  resident  officer  of  a  lunatic 
asylum,  hospital,  or  other  charitable  institution),  and 
of  each  person  present  at  the  birth,  and  of  the  person 
having  charge  of  the  child,  to  give  to  the  registrar  of 
births  and  deaths  for  the  sub-district  in  which  the 
birth  took  place,  the  information  requisite  for  regis- 
tration. The  information  is  directed  to  be  given 
within  forty-two  days  after  the  birth  (not  including 
the  day  of  birth),  and,  if  not  so  given,  the  registrar 
may,  by  notice  in  writing,  require  any  of  the  persons 
above  mentioned  to  attend  personally  within  such 
time  (not  less  than  seven  days  after  the  receipt  of  the 
notice  and  not  more  than  three  months  after  the 
birth  of  the  child)  as  he  may  specify  to  give  the 
required  information  and  to  sign  the  register. 

The  information  required  for  registration  comprises 
the  date  and  place  of  birth,  the  name  (if  any)  and 
sex  of  the  child,  the  name  and  rank  or  profession  of 
the  father,  and  the  name  and  maiden  surname  of  the 
mother,  and  the  signature,  description,  and  residence 
of  the  informant. 

If  the  registration  has  not  been  effected  within 
three  months  the  registrar  may,  after  that  time  and 
within  twelve  months  from  the  birth,  by  notice  in 
writing,  require  any  of  the  persons  required  to  give 
information  as  above  mentioned  to  make  a  declaration 
before  the  superintendent  registrar  of  the  particulars 
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required  for  registration  and  to  sign  the  register. 
After  twelve  months  a  birth  cannot  be  registered 
except  with  the  written  authority  of  the  Eegistrar- 
General. 

In  the  case  of  an  illegitimate  child,  no  person  can 
be  required  to  give  information  to  the  registrar  as  the 
father  of  such  child,  and  the  name  of  the  father 
cannot  be  entered  on  the  register  except  at  the  joint 
request  of  the  mother  and  of  the  person  acknowledging 
himself  to  be  the  father. 

Deaf//*. — In  the  case  of  a  person  dying  in  a  house 
(including  a  workhouse,  lunatic  asylum,  hospital,  or 
any  charitable  institution),  it  is  the  duty  (except  in 
cases  where  an  inquest  is  held),  in  the  first  place,  of 
the  nearest  relatives  of  the  deceased  present  at  the 
death  or  in  attendance  during  his  last  illness,  and,  in 
default  of  such  relatives,  of  every  other  relative  of  the 
deceased  dwelling  or  being  in  the  same  sub-district, 
and,  in  default  of  such  relatives,  then  of  each  person 
present  at  the  death,  and  of  the  occupier  of  the  house 
in  which  to  the  knowledge  of  such  occupier  the  death 
took  place  (the  occupier  being  defined  to  include  the 
master,  matron,  superintendent  or  other  chief  resident 
officer  of  a  workhouse,  lunatic  asylum,  hospital,  or 
any  charitable  institution),  and,  in  default  of  any  of 
the  persons  above  mentioned,  then  of  each  inmate  of 
the  house  and  of  the  person  causing  the  body  to  be 
buried,  to  give  information  of  the  death  to  the  registrar 
of  births  and  deaths  for  the  sub-district  in  which  the 
death  took  place.    Where  an  inquest  is  held,  the  duty 
of  giving  information  devolves  on  the  coroner.  In 
the  case  of  an  institution  for  lunatics  it  is  further  re- 
quired by  the  lunacy  rules  that  notice  of  death  shall 
be  sent  to  the  registrar  within  forty-eight  hours  by 
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the  clerk  of  the  asylum  or  the  manager  of  the  hos- 
pital or  licensed  house. 

The  information  is  required  to  he  given  within  five 
days ;  hut  if  notice  of  the  fact  of  death  accompanied 
by  a  death  certificate  (see  post,  p.  106)  is  sent  to  the 
registrar,  a  period  of  fourteen  days  from  the  death 
is  allowed  for  the  other  particulars.  In  calcu- 
lating the  period  above  mentioned  the  day  of  death 
is  not  included.  The  information  required  to  be 
furnished  comprises  the  date,  cause,  and  place  of 
death,  the  name,  sex,  age,  and  rank  or  profession  of 
the  deceased,  and  the  signature,  description,  and 
residence  of  the  informant,  and  must  be  given  to  the 
best  of  the  informant's  knowledge  and  belief. 

If  the  required  information  concerning  a  death  is 
not  given,  the  registrar  may  at  any  time  after  the 
expiration  of  fourteen  days,  and  within  twelve  months 
from  the  death,  by  notice  in  writing  require  any  of 
the  persons  directed  to  give  information  as  above 
mentioned  to  attend  personally  for  the  purpose  of 
supplying  the  information  required  and  to  sign  the 
register.  After  the  expiration  of  twelve  months  a 
death  cannot  be  registered  except  with  the  written 
authority  of  the  Kegistrar-Greneral. 

The  registrar  cannot  refuse  to  register  a  death, 
and  except  in  cases  in  which  he  is  bound  to  report  the 
death  to  the  coroner  (see  post,  pp.  107, 108),  he  has  no 
authority  to  delay  registration  in  order  that  inquiries 
may  be  made ;  and  if  the  coroner,  after  a  case  is 
reported  to  him,  states  that  he  does  not  consider  an 
inquest  necessary,  the  registrar  must  forthwith  register 
the  death. 

Attendance  of  Registrar. — The  registrar  may  be 
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required  in  writing  to  come  to  the  hospital  or  asylum 
without  fee  for  the  purpose  of  registering  either  a 
birth  or  a  death  ;  and  in  practice  he  often  attends  for 
this  purpose  at  stated  intervals. 

Penalties. — Eefusal  to  answer  a  requisition  by  the 
registrar  for  information,  or  where  a  death  certificate 
has  been  signed,  to  forward  it  to  the  registrar,  entails 
liability  to  a  fine  of  406-.,  and  severe  penalties  are 
imposed  on  wilfully  giving  false  information. 

Death  Certificate. — In  every  case  of  death,  whether 
occurring  in  a  hospital  or  not,  where  the  deceased 
was  attended  during  his  last  illness  by  a  qualified 
medical  practitioner,  such  practitioner  is  bound  to 
sign  a  certificate  stating  to  the  best  of  his  knowledge 
and  belief  the  cause  of  death,  and  to  give  the  same 
to  some  person  whose  duty  it  is  to  give  notice  of  the 
death  to  the  registrar  {ante,  p.  104.)  The  person 
receiving  the  certificate  is  bound,  under  a  penalty  of 
40,s.,  to  deliver  it  to  the  registrar  when  he  gives 
notice  of  the  death.  Printed  forms  of  death  certifi- 
cates are  supplied  by  the  various  registrars ;  but  a 
medical  man  is  not  bound  to  give  all  the  particulars 
required  by  the  common  form,  and  special  forms  can, 
if  necessary,  be  obtained.  There  is  no  obligation  on 
a  medical  man  to  certify  the  fact  of  death ;  nor  is  he 
bound  to  inspect  the  body  before  giving  the  certi- 
ficate. The  certificate  usually  indicates  that  the  fact 
of  death  is  not  certified. 

The  granting  of  the  certificate  cannot  be  made 
conditional  on  a  post-mortem  examination  being 
permitted,  nor  (as  the  certificate  is  only  to  the  best 
of  the  medical  man's  knowledge  or  belief)  can  it  be 
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withheld  on  the  ground  that,  without  a  post-mortem 
examination,  the  cause  of  death  cannot  he  ascertained. 
A  medical  man  is  entitled  to  no  fee  for  signing  a 
death  certificate.  Where  a  person  is  brought  dead 
to  the  hospital,  there  is,  of  course,  no  obligation,  at 
all  events  on  anyone  within  the  hospital,  to  sign  the 
certificate.  The  law  does  not  define  the  circum- 
stances under  which  a  medical  man  is  to  be  held  to 
have  attended  the  deceased  during  his  last  illness, 
and  it  is  said  that  certificates  are  sometimes  given  by 
medical  men  who  have  not  been  in  attendance  imme- 
diately before  death,  but  may  only  have  seen  the 
case  at  some  more  or  less  remote  period.  This  prac- 
tice is  of  doubtful  propriety,  and  it  should  be  borne 
in  mind  that  in  many  cases  of  this  kind  the  medical 
man  cannot  have  conclusive  evidence  that  it  was 
during  the  deceased's  last  illness  that  he  attended 
him.  It  need  not  be  added  that  it  is  grossly  im- 
proper for  a  medical  man  to  sign  a  certificate  where 
the  case  has  only  been  attended  by  his  assistant. 

Refusal  to  give  a  certificate  entails  a  fine  of  40.s., 
and  wilfully  to  make  a  false  certificate  or  to  forge 
or  falsify  a  certificate  are  offences  punishable  with 
heavy  penalties. 

Inquests. — Where  a  dead  person  is  in  a  hospital, 
whether  he  died  there  or  was  brought  there  dead, 
information  should,  if  there  is  reason  to  suspect  that 
his  death  was  violent  or  unnatural,  or  if  he  died 
suddenly  from  an  unknown  cause,  and,  indeed, 
whenever  the  cause  of  death  cannot  be  satisfactorily 
ascertained,  be  given  by  the  hospital  authorities  to 
the  coroner  or  his  officer.     Under  the  regulations 
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issued  by  the  Registrar- General,  registrars  of  births 
and  deaths  are  directed  in  every  case  of  violent  or 
sudden  death,  or  where  the  circumstances  are  sus- 
picious, and  whenever  the  cause  of  death  is  stated  to 
be  unknown,  to  report  the  death  to  the  coroner 
before  registering  it. 

In  the  case  of  the  death  of  a  lunatic  in  an  institu- 
tion for  lunatics,  the  manager  is  required  by  the 
lunacy  rules  to  transmit  to  the  coroner  within  two 
days  particulars  of  the  death.  A  statement  of  the 
cause  of  death  with  the  name  of  any  person  present 
is  also  required  to  be  transmitted  to  the  coroner  in 
case  of  the  death  of  any  person  detained  in  a  retreat 
under  the  Habitual  Drunkards  Act,  1879. 

To  dis})Ose  of  a  body  in  order  to  prevent  an 
inquest,  or  to  bury  a  body  upon  which  an  inquest 
ought  to  be  held,  is  a  criminal  offence. 

It  is  for  the  coroner,  on  receiving  the  information, 
to  determine  whether  the  case  is  one  in  which  an 
inquest  ought  to  be  held.  He  has  no  general  juris- 
diction to  hold  an  inquest  whenever  he  pleases,  but 
he  is  bound  to  do  so  in  every  case  in  which  there  is 
reasonable  cause  to  suspect  a  violent  or  unnatural 
death,  or  where  the  death  was  sudden  and  the  cause 
is  unknown.  An  inquest  ought  generally  to  be  held 
where  a  person  is  brought  dead  to  a  hospital  and  no 
death  certificate  can  be  obtained,  or  where,  although 
the  deceased  died  in  the  hospital,  the  cause  of  death 
cannot  be  satisfactorily  ascertained.  The  practice  of 
different  coroners,  however,  varies  largely. 

Medical  Witness. — Any  qualified  medical  practi- 
tioner who  attended  the  deceased  at  his  death  or 
during  his  last  illness,  or  if  no  such  practitioner  was 
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in  attendance,  then  any  qualified  medical  man  prac- 
tising in  or  near  the  place  of  death  may  be  summoned 
to  give  evidence  at  an  inquest,  and  may  he  asked  his 
opinion  as  to  the  cause  of  death.  This  question 
should,  of  course,  he  carefully  answered,  and  where 
the  witness  has  not  had  sufficient  opportunity  of 
forming  an  opinion,  he  may  reasonably  ask  to  be 
allowed  to  examine  the  body. 

The  medical  witness  may,  either  in  the  summons 
for  his  attendance,  or  at  any  time  before  the  end  of 
the  inquest,  be  directed  by  the  coroner  to  make  a 
post-mortem  examination  of  the  deceased  with  or 
without  an  analysis  of  the  contents  of  the  stomach  or 
intestines ;  and  the  coroner  may  order  the  removal 
of  the  body  to  any  place  provided  by  a  sanitary  or 
nuisance  authority  for  the  reception  of  bodies  during 
the  time  required  for  a  post-mortem  examination.  A 
medical  practitioner  or  other  person  who  is  alleged 
by  any  person,  upon  oath  before  the  coroner,  to  have 
partly  or  entirely  caused  the  death  by  improper  or 
negligent  treatment,  is  not  permitted  to  perform  or 
assist  at  the  post-mortem  examination. 

The  fee  of  a  medical  witness  is  one  guinea,  or,  if 
there  is  a  j)ost-mortem  examination,  two  guineas. 
But  if  the  death  occurred  in  a  county  or  other  lunatic 
asylum,  or  in  a  public  hospital,  infirmary,  or  other 
medical  institution,  or  a  building  or  place  belonging 
thereto  or  used  for  the  reception  of  patients  thereof, 
whether  supported  by  endowments  or  voluntary 
subscriptions,  the  medical  officer  whose  duty  it  was 
to  attend  the  deceased  as  medical  officer  of  the  insti- 
tution is  entitled  to  no  fee,  either  for  giving  evidence 
or  for  making  a  post-mortem  examination.  The 


110 


BIRTHS  AND  DEATHS. 


last-mentioned  provision  extends  to  every  kind  of 
hospital,  infirmary,  or  dispensary,  where  sick  persons 
are  charitably  relieved,  and  includes  the  sick  wards 
of  a  workhouse.  It  only  applies,  however,  where  it 
was  the  duty  of  the  medical  officer  to  attend  the 
deceased  as  medical  officer  of  the  institution.  Where, 
therefore,  no  such  duty  arose,  as  in  the  case  of  a 
person  dying  before  he  reaches  the  hospital,  it  is 
conceived  that  the  medical  officer  is  entitled  to  his  fee. 
An  order  from  the  coroner  is  always  required  before 
the  fee  can  be  paid.  An  unqualified  medical  man 
cannot  be  summoned  or  become  entitled  to  a  fee  for 
attendance  as  a  medical  witness. 

A  medical  witness  who  does  not  obey  the  summons 
of  the  coroner  is  liable  to  be  prosecuted  and  fined  51.; 
and  he,  in  common  with  other  witnesses,  may  be  fined 
40*.  by  the  coroner  himself  for  not  appearing  or  re- 
fusing to  answer.  The  coroner  has  power  to  compel 
the  attendance  of  a  witness,  and,  if  necessary,  to  have 
him  brought  up  in  custody ;  and  he  may  also  commit 
to  prison  for  misbehaviour  within  the  court. 

Burial. — A  coroner  may,  but  only  when  an  inquest  is 
held,  authorize  a  body  to  be  buried  before  the  death  is 
registered.  In  every  other  case  a  proper  certificate 
should  be  obtained  from  the  Registrar  of  Births  and 
Deaths  before  burial  takes  place.  The  registrar's  certi- 
ficate is  issued  upon  registration  of  the  death,  or  upon 
the  receipt  by  him  of  notice  of  death  accompanied  by 
the  death  certificate,  or  of  a  written  requisition  to 
attend  to  register  a  death.  The  coroner's  order  or  the 
registrar's  certificate  must  (under  a  penalty  of  40s.) 
be  delivered  to  the  person  who  buries  the  body  or 
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performs  the  funeral  service,  or  if  a  relative  friend 
or  legal  representative  having  the  charge  of  or 
responsible  for  the  burial  gives  notice  requiring  the 
burial  not  to  be  in  accordance  with  the  rites  of  the 
Church  of  England,  then  to  such  relative  friend  or 
legal  representative.  The  law  does  not,  however, 
make  either  registration  or  a  coroner's  order  a  con- 
dition precedent  to  burial,  but  if  neither  the  certificate 
of  a  registrar  nor  an  order  of  a  coroner  is  produced, 
it  becomes  the  duty  of  the  person  burying  or  per- 
forming the  funeral  service,  or  of  such  relative 
friend  or  legal  representative  as  above  mentioned,  to 
give  written  notice  to  the  registrar  within  seven  days 
after  the  burial.  If  more  than  one  body  is  buried 
in  the  same  coffin,  notice  in  writing  is  required  to  be 
given  to  the  minister  officiating  at  the  funeral,  and  a 
penalty  of  10/.  is  imposed  on  non-compliance  with 
this  provision. 

Still-born  child. — A  still-born  child  cannot  be  buried 
unless  the  person  who  has  control  over  or  ordinarily 
buries  bodies  in  the  burial  ground  is  furnished  with 

(a)  a  certificate  to  the  effect  that  the  child  was  not 
born  alive  given  by  a  registered  medical  practitioner 
who  was  present  at  the  birth  or  examined  the  body ; 

(b)  a  declaration  to  the  like  effect  signed  by  some 
person  who  would,  if  the  child  had  been  born  alive, 
have  been  required  to  give  information  concerning  the 
birth,  and  stating  that  no  registered  medical  practi- 
tioner was  present  at  the  birth,  or  that  his  certificate 
cannot  be  obtained,  or  (c)  if  there  has  been  an 
inquest,  an  order  of  the  coroner.  A  penalty  of 
10/.  is  imposed  on  the  burial  of  a  deceased  child  as 
though  it  were  still-born. 
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Expense. — The  obligation  of  properly  disposing  of 
the  body  of  a  deceased  person  falls  in  the  first  place 
upon  his  executors  or  administrators,  and  they  have 
a  right  to  recover  possession  of  the  body  for  such 
purpose.  The  expenses  of  the  funeral  are  payable 
out  of  the  estate  of  the  dead  man  in  priority  to  all 
other  charges.  A  husband  is  bound  to  bury  his  wife, 
and  a  father  his  child ;  but  if  he  has  no  means  he  is 
relieved  of  this  obligation,  and  he  cannot  be  compelled 
to  borrow  money  for  the  purpose. 

The  duty  of  burying  the  body  of  a  pauper  d}dng 
in  a  hospital  falls  upon  the  hospital,  for  the  common 
law  imposes  an  obligation  on  any  person  under  whose 
roof  a  pauper  dies  to  carry  the  body  decently  covered 
to  the  place  of  burial.  The  guardians  or  overseers 
cannot  be  compelled  to  throw  the  burden  of  burial 
upon  the  poor  law,  but  they  are  empowered,  if 
they  think  fit,  to  bury  at  the  expense  of  the  poor 
rate  any  pauper  within  their  parish  or  union, 
whether  the  death  takes  place  in  a  hospital  or  not 
(7  &  8  Yict.  c.  101,  s.  31).  In  practice,  the  bodies 
of  paupers  dying  in  hospitals  are  frequently  buried 
by  the  poor  law  authorities.  The  guardians  or  over- 
seers may,  of  course,  accept  the  burden  in  some  cases, 
as,  for  instance,  where  the  deceased  had  been  a  resi- 
dent in  their  parish  or  union,  and  refuse  it  in  others, 
or  they  may  impose  conditions  as  the  price  of  such 
acceptance.  The  relieving  officer  has  no  authority, 
without  the  sanction  of  the  guardians  or  overseers,  to 
inflict  the  burden  of  a  burial  upon  the  poor  rate. 

It  is  an  indictable  offence  to  prevent  a  dead  body 
from  being  interred,  or  to  refuse  or  neglect  to  dis- 
charge the  duty  of  burial. 
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Post-Mortem  Examinations. — It  has  been  stated 
{ante,  p.  109)  that  where  an  inquest  is  held  a  post- 
mortem examination  may  be  ordered  by  the  coroner. 
In  other  eases  the  practice  is  to  hold  such  an  exami- 
nation in  any  case  in  which  it  may  be  considered 
desirable,  unless  the  relatives  of  the  deceased  object ; 
and  their  consent  is  often  assumed  upon  a  letter  being 
sent  to  them  and  not  replied  to  within  a  limited 
period,  which  is  frequently  very  short.    It  is  conceived 
that  there  is  nothing  illegal  in  a  post-mortem  exami- 
nation, provided  that  the  rights  of  other  persons  and 
such  functions  as  the  law  requires  to  be  performed  in 
respect  of  a  dead  body  are  not  interfered  with.  The 
law  vests  the  right  to  possession  of  the  body  in  the 
executors  or  administrators  of  the  deceased,  and  it  is 
their  consent  which  is  strictly  required.  Inasmuch, 
however,  as  the  relatives  are  the  persons  primarily 
entitled  to  administration,  and  are  in  every  case  the 
only  persons  interested  in  objecting,  their  consent 
may  probably,  in  practice,  be  accepted  as  sufficient. 
Such  consent  cannot,  however,  be  presumed  from  the 
mere  fact  that  they  have  neglected  to  signify  their 
disapproval  within  the  time  limited  by  the  hospital's 
letter,  nor  is  it  easy  to  see  by  what  right  the  hospital 
can  jilace  them  in  the  position  of  having  their  consent 
presumed  on  such  a  condition.    Where  methods  of 
this  kind  are  intended  to  be  adopted,  it  is  certainly 
desirable  that  they  should  be  stated  in  the  rules  of 
the  hospital,  and  that  the  attention  of  patients  and 
their  friends  should  be  called  to  them  on  admission, 
and  that  an  address  at  which  the  relatives  can  rapidly 
be  communicated  with  should,  whenever  possible,  be 
obtained.    It  is,  however,  quite  clear  that  any  direc- 
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tions  given  or  contract  entered  into  by  a  man  (except 
under  the  express  powers  of  the  Anatomy  Act,  1832) 
with  regard  to  the  disposal  of  his  body  are  invalid  at 
law,  and  it  seems,  therefore,  doubtful  whether  such 
rules  as  above  mentioned  can  be  relied  on  as  estab- 
lishing a  right  on  the  part  of  the  hospital  to  effect  a 
post-mortem  examination.  The  difficulty  may,  of 
course,  be  got  over  by  obtaining  the  consent  of  the 
relatives  by  means  of  a  special  messenger.  Assuming 
the  consent  of  the  relatives  to  have  been  obtained,  it 
is,  it  is  thought,  improper  to  hold  a  post-mortem 
examination  in  cases  in  which  an  inquest  is  required ; 
for  the  duty  of  investigation  is  then  thrown  upon,  the 
coroner,  and  no  one  has  the  right  to  anticipate  or 
prejudice  the  performance  of  that  duty.  The  result 
may  be  summed  up  as  follows : — 

(1)  "Where  an  inquest  is  required  the  law  provides 
for  the  holding  of  a  post-mortem  examination 
if  necessary.  The  investigation  into  the  cause 
of  death  rests  then  with  the  coroner  alone, 
and  if  the  machinery  provided  is  not  in  all 
cases  adequate,  that  is  a  question  solely  for 
the  legislature. 

(2)  Where  no  public  investigation  is  required  a 
post-mortem  examination  may  be  safely  held 
with  the  consent  of  the  relatives. 

(3)  In  other  cases  it  can  only  be  performed  at  the 
risk  of  the  person  who  performs  it. 
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The  dissection  of  dead  bodies  is  regulated  by  the 
Anatomy  Act,  1832,  as  amended  in  a  small  par- 
ticular by  the  Anatomy  Act,  1871.  Under  the 
Anatomy  Act,  1832  (which  is  printed  in  full  in  the 
Appendix  to  this  book),  licences  to  practise  anatomy 
are  obtained  in  Great  Britain  from  the  Home 
Secretary,  and  in  Ireland  from  the  Chief  Secretary ; 
and  dissection  is  required  to  be  carried  on  in  accord- 
ance with  strict  rules  which  should  be  carefully 
observed.  Penalties  are  imposed  on  any  breach  of 
those  rules,  and  on  dissecting  a  body  or  receiving  it  for 
dissection  except  in  accordance  with  them  (sect.  18). 
A  licence  to  practise  anatomy  may  be  obtained  by  any 
qualified  medical  practitioner,  or  by  any  professor  or 
teacher  of  anatomy,  medicine,  or  surgery,  or  any 
student  attending  a  school  of  anatomy.  The  appli- 
cation for  the  licence  requires  to  be  countersigned 
by  two  justices  of  the  peace  (sect.  1).  A  week's 
notice  is  required  to  be  given  to  the  Home  Secretary, 
or,  in  Ireland,  the  Chief  Secretary,  of  any  place  at 
which  it  is  intended  to  practise  anatomy,  before  the 
first  body  is  received  (sect.  12). 

An  executor  or  any  person  in  lawful  possession  of 
a  human  body  (except  a  person,  such  as  an  under- 
taker, entrusted  with  it  only  for  burial)  may  permit 
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it  to  be  dissected,  unless  to  his  knowledge  the  deceased 
expressly  directed  the  contrary,  or  the  surviving 
husband  or  wife,  or  any  known  relative,  require  the 
body  to  be  buried  without  dissection  (sect.  7).  Under 
this  provision  the  hospital  authorities  may  (subject  to 
any  direction  to  the  contrary  given  by  the  deceased, 
or  by  a  surviving  husband  or  wife  or  other  relative) 
permit  the  dissection  of  the  body  of  a  pauper  dying 
in  the  hospital,  and  the  guardians  may  similarly 
hand  over  for  the  like  purpose  the  bodies  of  paupers 
dying  in  a  workhouse.  It  was  held  in  one  case  that 
the  master  of  a  workhouse  was  in  lawful  possession 
of  the  bodies  of  deceased  paupers ;  but  as  he  is  merely 
the  servant  of  the  guardians,  this  is  probably  in- 
correct. A  poor  law  officer  is  forbidden  to  receive 
any  payment  for,  or  to  derive  any  emolument  from 
the  disposal  of,  a  body  (7  &  8  Vict.  c.  101,  s.  31). 
It  has  been  laid  down  that  there  is  no  obligation  on 
the  executor  or  other  person  or  persons  in  lawful 
possession  of  the  body  as  above-mentioned  to  inquire 
of  the  relatives  whether  they  object  to  the  body  being 
dissected,  or  to  make  any  communication  to  them  on 
the  subject.  A  reasonable  time  should,  however,  be 
permitted  to  elapse  for  the  purpose  of  ascertaining 
whether  any  such  objection  will  be  raised  by  them 
or  not ;  and  it  has  been  said  that  such  a  period  as 
would  ordinarily  intervene  between  the  death  and 
the  funeral  is  a  reasonable  time  for  this  purpose. 
Although  there  is  no  duty  to  give  information  to 
the  relatives,  yet  any  fraudulent  concealment  or  any 
conspiracy  (as  by  causing  the  appearance  of  a  funeral 
to  be  gone  through)  to  prevent  them  from  requiring 
the  body  to  be  buried  without  dissection,  would  of 
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course  be  highly  improper.  A  requisition  by  the 
relatives  for  interment  without  dissection  must  be 
express. 

A  direction  by  the  deceased  that  his  body  shall  be 
dissected  is  binding  upon  the  person  in  lawful  pos- 
session of  it,  unless  the  surviving  husband  or  wife 
or  any  of  his  nearest  known  relatives  require  the 
contrary  (Anatomy  Act,  1832,  s.  8). 

A  body  may  not  be  removed  for  dissection  for 
forty- eight  hours  after  death,  and  not  unless  a 
certificate  of  the  mode  of  death  has  been  signed 
by  a  medical  man,  as  provided  by  the  Act ;  and 
twenty-four  hours'  notice  of  the  intention  to  re- 
move the  body  must  be  given  to  the  Inspector 
of  Anatomy  of  the  district  (s.  9).  The  removal 
must  take  place  in  a  coffin  or  shell  (s.  13),  and 
the  certificate  of  death  must  be  delivered  with  the 
body  (s.  9).  The  person  receiving  the  body  must 
demand  with  it  the  certificate  of  death,  and  is  re- 
quired within  twenty-four  hours  to  transmit  the 
certificate  to  the  Inspector  of  Anatomy  of  the  district, 
together  with  a  return  stating  the  day  and  hour  when 
it  was  received,  the  date  and  place  of  death,  the  sex, 
and  (so  far  as  known)  the  christian  and  surname, 
age  and  last  place  of  abode  of  the  deceased.  He 
must  at  the  same  time  enter  the  like  particulars, 
with  a  copy  of  the  death  certificate,  in  a  book  to  be 
kept  by  himself  (s.  11). 

The  person  causing  the  body  to  be  removed  is 
required  to  provide  for  its  interment  after  dissection 
(s.  13).  It  is  conceived  that,  where  a  body  is  delivered 
to  a  hospital  for  dissection,  the  duty  of  ultimate  inter- 
ment rests  under  this  provision  upon  the  hospital 
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authorities.  A  certificate  of  interment  is  required  to 
be  transmitted,  within  six  weeks  after  the  body  was 
received,  to  the  Inspector  of  Anatomy  for  the  district 
(s.  13)  ;  but  under  the  Anatomy  Act,  1871,  the 
period  may  be  from  time  to  time  varied  by  the  Home 
Secretary,  or  in  Ireland,  b}r  the  Chief  Secretary. 

The  present  Inspectors  of  Anatomy  are — for  the 
metropolis,  William  Henry  Bennett,  Esq.,  of  1, 
Chesterfield  Street,  Mayfair;  for  the  provinces  and 
"Wales,  John  Birkett,  Esq.,  of  62,  Green  Street,  Grros- 
venor  Square,  London ;  for  Scotland,  the  Right 
Hon.  James  Alexander  Russell,  M.B.,  of  Woodville, 
Canaan  Lane,  Edinburgh ;  and  for  Ireland,  William 
J.  Martin,  M.D.,  of  17,  Harcourt  Street,  Dublin. 
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Chapter  XI. 
DUTIES  AND  LIABILITIES  OF  OFFICIALS. 

Trustees. — The  duty  of  endowment  trustees  is,  as 
already  stated  (ante,  p.  37),  to  preserve  the  capital 
and  distribute  the  income  of  the  endowment  in 
accordance  with  the  trusts  to  which  it  is  subject. 
The  powers  of  investment  which  trustees  possess,  and 
the  questions  whether  and  under  what  circumstances 
land  can  be  purchased  or  alienated  and  so  forth,  have 
also  been  dealt  with. 

Besides  endowment  trustees,  there  are  or  may  be 
also  (see  ante,  p.  56)  trustees  appointed  under  the 
rules  of  the  hospital,  in  whom  accumulations  of 
revenue  and  other  property  not  constituting  an 
endowment  are,  from  time  to  time,  vested.  The 
duties  of  these  persons  are  usually  confined  to 
allowing  the  funds  to  remain  in  their  names  and 
investing  and  dealing  with  them  from  time  to  time 
according  to  the  direction  of  the  hospital  authorities, 
and  permitting  the  dividends  to  be  paid  to  the 
hospital's  bankers.  They  are,  in  fact,  bare  trustees 
charged  with  the  duty  of  preserving  the  capital  of 
the  trust  funds,  but  with  no  administrative  functions. 

Any  misappropriation  or  misapplication  of  the 
trust  property  by  endowment  trustees,  or  any 
wrongful  dealing  on  their  part  with  such  property 
from  which  loss  results,  may  involve  them  in  per- 
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sonal  liability.  Id  the  case  of  trustees  of  the  second 
class  above  mentioned  (who  may  be  called  non- 
endowment  trustees),  the  theoretical  liability  is  the 
same,  but  the  practical  liability  is  less  in  proportion 
as  their  functions  are  passive  rather  than  active. 
Nevertheless,  if  such  trustees  neglect  or  overstep  the 
duty  assigned  to  them  by  the  rules  of  the  hospital 
and  loss  results,  they  may  be  rendered  liable. 

It  has  been  already  stated  (ante,  pp.  37,  56),  that 
where  a  hospital  is  incorporated,  the  trust  funds  may 
be  vested  in  the  corporation.  In  theory,  a  corpora- 
tion trustee  is  subject  to  the  same  liability  as  any 
other,  but  inasmuch  as  a  hospital  corporation  has 
no  property  except  the  trust  property,  the  remedy 
against  the  corporation  itself  is  in  fact  valueless. 
Practically  the  only  relief  against  a  breach  of  trust 
committed  by  a  corporate  trustee  of  this  kind  is  such 
as  can  be  obtained  against  the  individual  corporators 
and  the  officers  and  servants  of  the  corporation. 

A  trustee  who  commits  a  breach  of  trust  may  also 
be  removed  by  the  Court  from  his  trusteeship.  The 
same  power  is  possessed  in  the  case  of  a  corporation 
trustee,  but  has  rarely  been  exercised.  If  the  removal 
of  non- endowment  trustees  is  required,  it  can  usually 
be  accomplished  under  the  rules  of  the  hospital  by 
the  action  of  the  hospital  authorities  themselves. 

Governors,  Committeemen,  &c. — The  active  duties 
of  controlling  and  managing  the  affairs  of  the 
hospital  and  of  administering  its  revenues  (whether 
derived  from  the  income  of  endowments  or  from 
subscriptions,  donations  and  legacies)  and  of  regu- 
lating and  directing  the  application  of  accumulations 
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of  revenue,  and  other  property  not  constituting  an 
endowment,  are  vested,  if  the  hospital  is  incorporated, 
in  the  corporation,  and  if  the  hospital  is  unincorpo- 
rated, in  the  general  body  of  governors.  These  are, 
in  point  of  fact,  the  acting  trustees. 

In  the  case  of  an  incorporated  hospital,  governors, 
committeemen,  and  other  officials  are  agents  of  the 
corporation.  In  the  case  of  an  unincorporated  hos- 
pital, committeemen  and  other  officials  are  agents  of 
the  general  body  of  governors.  They  are  not,  how- 
ever, agents  to  perform  merely  ministerial  acts,  but 
to  accomplish  work  involving  responsibility  and  the 
exercise  of  individual  discretion.  Their  position  is 
analogous  to  that  of  the  directors  of  a  joint  stock 
company.  They  are  not,  strictly  speaking,  trustees, 
but  they  hold  an  office  of  trust  which,  once  under- 
taken, must  be  faithfully  discharged. 

So  long  as  the  governors  of  a  hospital  keep  within 
the  trusts  to  which  the  hospital  property  is  subject, 
and  comply  with  the  laws  and  bye-laws,  and  exercise 
the  discretionary  duties  and  powers  committed  to 
them  honestly  and  in  good  faith,  they  incur  no  legal 
responsibility,  whatever  the  consequences  of  their 
action  may  be.  Similarly,  committeemen  and  others 
exercising  a  delegated  authority,  so  long  as  they  act 
bona  fide  within  the  limits  of  their  duties,  are  under 
no  liability,  and  are  accountable  to  no  one  except 
the  corporation  or  body  of  governors  from  whom 
their  powers  are  derived,  or  in  such  other  manner  as 
may  be  provided  by  the  laws  of  the  hospital.  For  it 
is  a  universal  rule  of  law,  that  so  long  as  an  agent 
keeps  within  the  bounds  of  his  authority  (provided, 
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of  course,  that  he  is  not  contravening  the  laws  of  the 
realm),  he  is  answerable  to  no  one  except  his  prin- 
cipals. 

The  benefit  of  this  rule  is,  however,  lost  imme- 
diately the  limits  of  the  agency  are  overstepped. 
Indeed,  it  is  immaterial,  when  considering  the  con- 
sequences of  a  breach  of  duty  on  the  part  of  a 
hospital  official,  to  determine  how  far  he  ought  to  be 
regarded  as  a  trustee  and  how  far  as  an  agent.  And 
every  person,  whether  a  governor,  committeeman,  or 
other  official  connected  with  a  hospital,  whether  the 
hospital  be  rate-supported,  or  endowed,  or  voluntary, 
incurs  the  responsibility  of  a  trustee  for  all  property 
of  the  institution  lost  or  injured  by  reason  of  any 
failure  on  his  part  to  discharge  his  duty.  Accordingly 
he  may  be  visited  with  the  consequences  not  only  of 
an  act  of  misappropriation  committed  by  himself,  but 
of  any  such  act  committed  by  another  in  which  he 
indirectly  concurs.  Moreover,  the  liability  is  not 
confined  to  acts  of  commission,  but  extends  also  to 
acts  of  omission ;  for  all  officials,  including  committee- 
men, are  bound  to  bring  reasonable  diligence  to  the 
exercise  of  the  duties  of  their  office.  And  if  those 
entrusted  with  the  control  or  supervision  of  the 
expenditure  and  accounts  of  the  hospital  neglect  to 
enforce  the  safeguards  against  mismanagement  and 
dishonesty  provided  by  the  rules,  they  will  be  them- 
selves liable  for  any  loss  which,  but  for  their  negligence, 
would  not  have  occurred.  Every  person  who,  under 
the  circumstances  above  stated,  shares  the  responsi- 
bility for  a  wrongful  act  is  liable  for  all  the  conse- 
quences; and  if  one  among  a  number  of  persons, 
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any  of  whom  might  equally  have  been  rendered 
responsible,  is  called  upon  to  bear  the  whole  loss,  he 
has  no  right  of  contribution  from  the  others. 

Actions  for  Breaches  of  Trust. — The  general  body 
of  beneficiaries  under  a  charitable  trust  are  repre- 
sented by  the  Attorney-General,  and  an  action  to 
remedy  a  breach  of  any  such  trust  must  be  com- 
menced in  his  name  and  with  his  sanction.  To  such 
an  action  any  committeeman  or  other  official  who 
has  by  acts  of  commission  or  omission  contributed 
to  the  misapplication  of  the  funds  may  be  made  a 
party,  but  not  one  who  has  done  no  more  than 
faithfully  discharge  the  duties  imposed  upon  him 
by  his  agency.  An  agent  is,  however,  always  liable 
to  an  action  at  the  suit  of  his  principal.  In  the  case 
of  an  incorporated  hospital,  governors,  committee- 
men, and  other  officials,  being  agents  of  the  corpora- 
tion, may  be  sued  by  the  corporation ;  and  in  the 
case  of  an  unincorporated  hospital,  committeemen 
and  other  officials,  being  agents  of  the  general  body 
of  governors,  may  (it  is  apprehended)  be  sued  by 
them  or  by  some  of  them  on  behalf  of  all.  It  has, 
however,  been  held  that  in  a  case  of  the  last- 
mentioned  kind  the  Attorney-General  must  be  a 
party  to  the  proceedings. 

Statutes  of  Limitations. — Under  the  Trustee  Act, 
J888,  s.  8,  the  Statutes  of  Limitations  apply  as 
between  a  trustee,  or  any  person  claiming  under  him, 
and  the  beneficiaries,  unless  the  claim  is  founded  on 
any  fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  was  party  or  privy,  or  is  to  recover  trust  pro- 
perty, or  the  proceeds  thereof,  still  retained  by  the 
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trustee  or  previously  received  by  him  and  converted 
to  his  use.  The  time  limited  by  the  Statutes  of 
Limitations  for  bringing  an  action  in  respect  of  land 
is  twelve  years,  and  for  bringing  an  action  to  recover 
a  money  claim  is  six  years. 

The  Court  has,  however,  never  dealt  severely  with 
charity  trustees  who  have  merely  committed  an  inno- 
cent mistake ;  and  however  long  the  misapplication  of 
the  funds  has  continued,  if  it  has  not  been  wilful, 
accounts  are  not  usually  earned  farther  back  than  the 
commencement  of  the  action. 

Contracts. — Prima  facie,  a  person  who  purchases  or 
orders  goods,  or  engages  servants,  is,  although  he 
may,  in  fact,  be  merely  an  agent,  personally  liable 
upon  the  contract  so  entered  into.  In  order  to  dis- 
place this  liability,  he  must  prove  that  the  tradesman 
or  servant  agreed  to  look  for  payment,  not  to  himself 
but  only  to  his  principal.  It  is  very  desirable, 
therefore,  that  where  goods  are  ordered,  or  persons 
employed  on  behalf  of  a  hospital,  it  should  be  a  term 
of  the  contract  that  the  tradesman  or  employe  should 
look  for  payment  out  of  the  funds  of  the  institution 
only. 

Where  contracts  are  entered  into  by  or  under  the 
direction  of  a  committee,  every  member  of  the  com- 
mittee who  attends  the  meeting  at  which  the  contract 
is  entered  into  or  authorized  is  liable  upon  it.  It  is 
not  necessary  that  he  should  have  taken  an  active 
part  in  the  proceedings  ;  nor  is  a  protest  sufficient  to 
relieve  him  if  he  ultimately  submits  to  the  will  of  the 
majority.  The  only  safe  course  where  one  committee- 
man objects  to  the  proceedings  of  the  others  is  to 
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resign,  in  which  case  he  will  be  relieved  from  liability 
in  respect  of  future  contracts.  But  a  committeeman 
who  has  once  incurred  the  liability  cannot  escape  it 
by  resignation.  Moreover,  even  a  committeeman 
who  was  not  present  when  the  contract  was  entered 
into  or  authorized,  may,  by  subsequent  ratification 
or  even  acquiescence,  become  liable  upon  it.  It  is 
very  desirable  that,  in  cases  of  this  kind,  the  extent, 
nature,  and  incidence  of  the  duties  assigned  to  the 
committee  should  be  precisely  defined  by  the  rules ; 
for  if  this  is  not  the  case,  or  if  a  practice  not  provided 
for  by  the  rules  is  allowed  to  grow  up,  evidence  as  to 
this  will  be  admissible  for  the  purpose  of  determining 
the  liability  of  the  various  parties.  In  one  case, 
where  it  had  been  the  practice  of  the  resident  medical 
officers  to  sign  contracts  on  behalf  of  the  committee, 
it  was  held  that  every  member  of  the  committee  who 
was  aware  of  that  practice  was  liable  on  a  contract  so 
entered  into.  If  the  whole  sum  is  recovered  from 
one  of  several  committeemen,  all  equally  liable,  he  is 
entitled  to  obtain  contribution  from  the  others.  In 
the  case  of  a  contract  entered  into  by  committeemen, 
as  in  the  case  of  a  contract  entered  into  by  an  indi- 
vidual official,  the  personal  liability  may  be  avoided 
by  making  it  a  term  of  the  contract  that  the  trades- 
man or  other  person  shall  look  for  payment  only  to 
the  funds  of  the  institution. 

Whether  the  contract  is  entered  into  by  .a  single 
official  or  by  a  committee,  the  official  and  the  com- 
mitteemen rendered  personally  liable  are,  if  the  con- 
tract was  within  the  powers  vested  in  him  or  them 
by  the  rules  of  the  hospital,  entitled  to  be  recouped 
out  of  the  hospital  funds. 
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It  is  apprehended  that,  in  the  ease  of  an  incor- 
porated hospital,  a  tradesman  or  servant  with  whom 
a  contract  is  entered  into  by  any  of  the  hospital 
officials  is  at  liberty,  provided  the  contract  was  within 
the  authority  given  to  such  official  or  officials  by  the 
laws  of  the  hospital,  instead  of  suing  the  official  or 
officials,  to  bring  his  action  directly  against  the  cor- 
poration. This  is  in  accordance  with  the  general  rule 
that  a  person  contracting  with  an  agent  can  sue  the 
principal,  provided  the  agent  was  acting  within  his 
powers.  In  the  case  of  an  unincorporated  hospital 
this  remedy  is  precluded,  for  such  an  institution  is 
not  a  body  recognized  by  the  law  as  capable  of  con- 
tracting or  of  being  sued. 

If  the  contract  entered  into  by  an  official  or  a 
committee  is  in  excess  of  the  powers  vested  in  him  or 
them,  then,  although  the  personal  liability  of  the 
individual  members  of  the  committee  or  of  the  parti- 
cular official  remains,  no  right  exists  to  be  recouped 
out  of  the  hospital  funds. 

It  need  scarcely  be  said  that  it  is  improper  for  any 
hospital  official  to  make  a  profit  out  of  a  contract, 
and  if  any  sums  are  so  received  they  may  be  recovered 
for  the  benefit  of  the  hospital.  The  rules  of  hospitals 
frequently  provide  that  any  person  contracting  for 
the  supply  of  goods  to  the  institution  or  otherwise  is 
ineligible  to  serve  as  one  of  its  officers. 
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THE  ANATOMY  ACT,  1832. 

2  &  3  Will.  4,  c.  75. 

An  Act  for  regulating  Schools  of  Anatomy. 

[1st  August,  1832.] 

"Wuereas  a  knowledge  of  the  causes  and  nature  of 
sundry  diseases  which,  affect  the  body,  and  of  the 
best  methods  of  treating  and  curing  such  diseases, 
and  of  healing  and  repairing  divers  wounds  and 
injuries  to  which  the  human  frame  is  liable,  cannot 
be  acquired  without  the  aid  of  anatomical  examina- 
tion :  And  whereas  the  legal  supply  of  human  bodies 
for  such  anatomical  examination  is  insufficient  fully 
to  provide  the  means  of  such  knowledge :  And 
whereas,  in  order  further  to  supply  human  bodies 
for  such  purposes,  divers  great  and  grievous  crimes 
have  been  committed,  and  lately  murder,  for  the 
single  object  of  selling  for  such  purposes  the  bodies 
of  the  persons  so  murdered  :  And  whereas  therefore 
it  is  highly  expedient  to  give  protection,  under  certain 
regulations,  to  the  study  and  practice  of  anatomy, 
and  to  prevent,  as  far  as  may  be,  such  great  and 
grievous  crimes  and  murder  as  aforesaid :  be  it  there- 
fore enacted  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  That  it  shall  be  lawful  for  His  Majesty's  Secretary 
principal  secretary  of  state  for  the  time  being  for  the  jrf 
home  department  in  that  part  of  the  United  Kingdom  licJ^  to 
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called  Great  Britain,  and  for  the  chief  secretary  for 
Ireland  in  that  part  of  the  United  Kingdom  called 
Ireland,  immediately  on  the  passing  of  this  Act,  or 
so  soon  thereafter  as  may  be  required,  to  grant  a 
licence  to  practise  anatomy  to  any  fellow  or  member 
of  any  college  of  physicians  or  surgeons,  or  to  any 
graduate  or  licentiate  in  medicine,  or  to  any  person 
lawfully  qualified  to  practise  medicine  in  any  part  of 
the  United  Kingdom,  or  to  any  professor  or  teacher 
of  anatomy,  medicine,  or  surgery,  or  to  any  student 
attending  any  school  of  anatomy,  on  application  from 
such  party  for  such  purpose,  countersigned  by  two  of 
His  Majesty's  justices  of  the  peace  acting  for  the 
county,  city,  borough,  or  place  wherein  such  party 
resides,  certifying  that,  to  their  knowledge  or  belief, 
such  party  so  applying  is  about  to  carry  on  the 
practice  of  anatomy. 

II.  It  shall  be  lawful  for  His  Majesty's  said 
principal  secretary  of  state  or  chief  secretary,  as  the 
case  may  be,  immediately  on  the  passing  of  this  Act, 
or  as  soon  thereafter  as  may  be  necessary,  to  appoint 
respectively  not  fewer  than  three  persons  to  be 
inspectors  of  places  where  anatomy  is  carried  on, 
and  at  any  time  after  such  first  appointment  to  ap- 
point, if  they  shall  see  fit,  one  or  more  other  person  or 
persons  to  be  an  inspector  or  inspectors  as  aforesaid ; 
and  every  such  inspector  shall  continue  in  office  for 
one  year,  or  until  he  be  removed  by  the  said  secre- 
tary of  state  or  chief  secretary,  as  the  case  may  be, 
or  until  some  other  person  shall  be  appointed  in  his 
place  ;  and  as  often  as  any  inspector  appointed  as 
aforesaid  shall  die,  or  shall  be  removed  from  his  said 
office,  or  shall  refuse  or  become  unable  to  act,  it  shall 
be  lawful  for  the  said  secretary  of  state  or  chief 
secretary,  as  the  case  may  be,  to  appoint  another 
person  to  be  inspector  in  his  room. 

III.  It  shall  be  lawful  for  the  said  secretary  of 
state  or  chief  secretary,  as  the  case  may  be,  to  direct 
what  district  of  town  or  country,  or  of  both,  and 
what  places  where  anatomy  is  carried  on,  situate 
within  such  district,  every  such  inspector  shall  be 
appointed  to  superintend,  and  in  what  manner  every 
such  inspector  shall  transact  the  duties  of  his  office. 
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IV.  Every  inspector  to  be  appointed  by  virtue  of  inspectors 
this  Act  shall  make  a  quarterly  return  to  the  said  to  make 
secretary  of  state  or  chief  secretary,  as  the  case  may  ^Meefa 
be,  of  every  deceased  person's  body  that  during  the  removed 
preceding  quarter  has  been  removed  for  anatomical  for  ?"a- 
examination  to  every  separate  place  in  his  district 

,  .  */,^-  ....  •    1    •  1  cXclIXllllcl- 

wnere  anatomy  is  carried  on,  distinguishing  the  sex,  tion ; 
and,  as  far  as  is  known  at  the  time,  the  name  and 
age  of  each  person  whose  body  was  so  removed  as 
aforesaid. 

V.  It  shall  be  lawful  for  every  such  inspector  to  and  to 
visit  and  inspect,  at  any  time,  any  place  within  his  "|sPect 
district,  notice  of  which  place  has  been  given,  as  is  ^herc 
hereinafter  directed,  that  it  is  intended  there  to  anatomy  is 
practise  anatomy.  practised. 

VI.  It  shall  be  lawful  for  his  Majesty  to  grant  Salaries  to 
to  every  such  inspector  such  an  annual  salary,  not  inspectors, 
exceeding  one  hundred  pounds,  for  his  trouble,  and 

to  allow  such  a  sum  of  money  for  the  expenses  of  his 
office,  as  may  appear  reasonable ;  such  salaries  and 
allowances  to  be  charged  on  the  Consolidated  Fund  of 
the  United  Kingdom,  and  to  be  payable  quarterly ; 
and  an  annual  return  of  all  such  salaries  and  allow- 
ances shall  be  made  to  Parliament. 

VII.  It  shall  be  lawful  for  any  executor  or  other  Persons 

party  having  lawful  possession  of  the  body  of  any  j13^^ 

deceased  person,  and  not  being  an  undertaker  or  Cu^tody 

other  party  intrusted  with  the  body  for  the  purpose  of  bodies 

only  of  interment,  to  permit  the  body  of  such  de-  ^g]^™** 

ceased  person  to  undergo  anatomical  examination,  undergo 

unless,  to  the  knowledge  of  such  executor  or  other  anatomical 

■party,  such  person  shall  have  expressed  his  desire,  exami- 

J     •  ...  j     •        -i  •     T£  nation  in 

either  m  writing  at  any  time  during  nis  lite,  or  certavn 

verbally  in  the  presence  of  two  or  more  witnesses  cases. 

during  the  illness  whereof  he  died,  that  his  body 

after  death  might  not  undergo  such  examination,  or 

unless  the  surviving  husband  or  wife,  or  any  known 

relative  of  the  deceased  person,  shall  require  the 

body  to  be  interred  without  such  examination. 

VIII.  If  any  person,  either  in  writing  at  any  time  Provision 
during  his  life,  or  verbally  in  the  presence  of  two  or  ™^®sof 
more  witnesses  during  the  illness  whereof  he  died,  directing 
shall  direct  that  his  body  after  death  be  examined  anatomical 

B.  K 


130 


APPENDIX. 


exami- 
nations 
after  their 
death. 


The  body 
not  to  be 
removed 
from  the 
place 

where  such 
person  may 
have  died 
without  a 
certificate. 


Professors, 
surgeons, 
and  others 
may  re- 


anatomically,  or  shall  nominate  any  party  by  this  Act 
authorized  to  examine  bodies  anatomically  to  make 
such  examination,  and  if,  before  the  burial  of  the 
body  of  such  person,  such  direction  or  nomination 
shall  be  made  known  to  the  party  having  lawful 
possession  of  the  dead  body,  then  such  last-mentioned 
party  shall  direct  such  examination  to  be  made,  and, 
in  case  of  an}r  such  nomination  as  aforesaid,  shall 
request  and  permit  any  party  so  authorized  and 
nominated  as  aforesaid  to  make  such  examination, 
unless  the  deceased  person's  surviving  husband  or 
wife,  or  nearest  known  relative,  or  any  one  or  more 
of  such  person's  nearest  known  relatives,  being  of 
kin  in  the  same  degree,  shall  require  the  body  to  be 
interred  without  such  examination. 

IX.  Provided  always,  that  in  no  case  shall  the 
body  of  any  person  be  removed  for  anatomical  exa- 
mination from  any  place  where  such  person  may 
have  died,  until  after  forty-eight  hours  from  the 
time  of  such  person's  decease,  nor  until  after  twenty- 
four  hours'  notice,  to  be  reckoned  from  the  time  of 
such  decease,  to  the  inspector  of  the  district,  of  the 
intended  removal  of  the  body,  or,  if  no  such  inspector 
have  been  appointed,  to  some  physician,  surgeon,  or 
apothecary  residing  at  or  near  the  place  of  death, 
nor  unless  a  certificate  stating  in  what  manner  such 
person  came  by  his  death  shall  previously  to  the 
removal  of  the  body  have  been  signed  by  the  phy- 
sician, surgeon,  or  apothecary  who  attended  such 
person  during  the  illness  whereof  he  died,  or  if  no 
such  medical  man  attended  such  person  during  such 
illness,  then  by  some  physician,  surgeon,  or  apothe- 
cary who  shall  be  called  in  after  the  death  of  such 
person  to  view  his  body,  and  who  shall  state  the 
manner  or  cause  of  death  according  to  the  best  of 
his  knowledge  and  belief,  but  who  shall  not  be  con- 
cerned in  examining  the  body  after  removal ;  and 
that  in  case  of  such  removal,  such  certificate  shall  be 
delivered,  together  with  the  body,  to  the  party  re- 
ceiving the  same  for  anatomical  examination. 

X.  It  shall  be  lawful  for  any  member  or  fellow  of 
any  college  of  physicians  or  surgeons,  or  any  graduate 
or  licentiate  in  medicine,  or  any  person  lawfully 
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qualified  to  practise  medicine  in  any  part  of  the  ceive 
United  Kingdom,  or  any  professor,  teacher,  or  stu- bod^es  f.or . 

,  1  •     *  1  •  Ull  tit  O  111  I C  til 

aent  ot  anatomy,  medicine,  or  surgery,  having  a  examina- 
licencefrom  his  Majesty's  principal  secretary  of  state  tion. 
or  chief  secretary  as  aforesaid,  to  receive  or  possess 
for  anatomical  examination,  or  to  examine  anatomi- 
cally, the  body  of  any  person  deceased,  if  permitted 
or  directed  so  to  do  by  a  party  who  had  at  the  time 
of  giving  such  permission  or  direction  lawful  posses- 
sion of  the  body,  and  who  had  power,  in  pursuance 
of  the  provisions  of  this  Act,  to  permit  or  cause  the 
body  to  be  so  examined,  and  provided  such  certificate 
as  aforesaid  were  delivered  by  such  party  together 
with  the  body. 

XI.  Every  party  so  receiving  a  body  for  anato-  Such  per- 
mical  examination  after  removal  shall  demand  and  sons  to  re- 
receive,  together  with  the  body,  a  certificate  as  afore-  th^body  a 
said,  and  shall,  within  twenty-four  hours  next  after  certificate 
such  removal,  transmit  to  the  inspector  of  the  dis-  ^j^or|«  j. 
trict  such  certificate,  and  also  a  return  stating  at  ^al[  ^e  1 
what  day  and  hour  and  from  whom  the  body  was  trans- 
received,  the  date  and  place  of  death,  the  sex,  and  j?**^ to 
(as  far  as  is  known  at  the  time)  the  Christian  and  specter, 
surname,  age,  and  last  place  of  abode  of  such  person, 

or,  if  no  such  inspector  have  been  appointed,  to  some 
physician,  surgeon,  or  apothecary  residing  at  or  near 
the  place  to  which  the  body  is  removed,  and  shall 
enter  or  cause  to  be  entered  the  aforesaid  particulars 
relating  thereto,  and  a  copy  of  the  certificate  he 
received  therewith,  in  a  book  to  be  kept  by  him  for 
that  purpose,  and  shall  produce  such  book  whenever 
required  so  to  do  by  any  inspector  so  appointed  as 
aforesaid. 

XII.  It  shall  not  be  lawful  for  any  party  to  carry  Notice  to 
on  or  teach  anatomy  at  any  place,  or  at  any  place  to  £e  given  to 
receive  or  possess  for  anatomical  examination,  or  0|^^q 
examine  anatomically,  any  deceased  person's  body  of  places 
after  removal  of  the  same,  unless  such  party,  or  the  where  ana- 
owner  or  occupier  of  such  place,  or  some  party  by  ^"o^td  he 
this  Act  authorized  to  examine  bodies  anatomically,  practised, 
shall,  at  least  one  week  before  the  first  receipt  or 
possession  of  a  body  for  such  purpose  at  such  place, 

have  given  notice  to  the  said  secretary  of  state  or 
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How 

bodies  are 
to  be  re- 
moved for 
examina- 
tion. 

Provision 
for  inter- 
ment. 


Persons 
described 
in  tbis  Act 
not  to  be 
liable  to 
punish- 
ment for 
having  in 
their  pos- 
session 
human 
bodies. 


Act  not  to 
prohibit 
post- 
mortem 
examina- 
tion. 

Limitation 
of  actions. 


chief  secretary,  as  the  case  may  be,  of  the  place 
where  it  is  intended  to  practise  anatomy. 

XIII.  Provided  always,  that  every  such  body  so 
removed  as  aforesaid  for  the  purpose  of  examination 
shall,  before  such  removal,  be  placed  in  a  decent 
coffin  or  shell,  and  be  removed  therein  ;  and  that  the 
party  removing  the  same,  or  causing  the  same  to  be 
removed  as  aforesaid,  shall  make  provision  that  such 
body,  after  undergoing  anatomical  examination,  be 
decently  interred  in  consecrated  ground,  or  in  some 
public  burial  ground  in  use  for  persons  of  that  reli- 
gious persuasion  to  which  the  person  whose  body 
was  so  removed  belonged  ;  and  that  a  certificate  of 
the  interment  of  such  body  shall  be  transmitted  to 
the  inspector  of  the  district  within  six  weeks  after  the 
day  on  which  such  body  was  received  as  aforesaid. 

XIV.  No  member  or  fellow  of  any  college  of 
physicians  or  surgeons,  nor  any  graduate  or  licentiate 
in  medicine,  nor  any  person  lawfully  qualified  to 
practise  medicine  in  any  part  of  the  United  King- 
dom, nor  any  professor,  teacher,  or  student  of  ana- 
tomy, medicine,  or  surgery,  having  a  licence  from 
his  Majesty's  principal  secretary  of  state  or  chief 
secretary  as  aforesaid,  shall  be  liable  to  any  pro- 
secution, penalty,  forfeiture,  or  punishment  for  re- 
ceiving or  having  in  his  possession  for  anatomical 
examination,  or  for  examining  anatomically,  any 
dead  human  body,  according  to  the  provisions  of 
this  Act. 

XV.  Nothing  in  this  Act  contained  shall  be  con- 
strued to  extend  to  or  to  prohibit  any  post-mortem 
examination  of  any  human  body  required  or  directed 
to  be  made  by  any  competent  legal  authority. 

[Sect.  XVI.  repealed  by  54  &  55  Vict.  c.  67.] 
XVII.  If  any  action  or  suit  shall  be  commenced 
or  brought  against  any  person  for  any  thing  done  in 
jmrsuance  of  this  Act,  the  same  shall  be  commenced 
within  six  calendar  months  next  after  the  cause  of 
action  accrued;  and  the  defendant  in  every  such, 
action  or  suit  may,  at  his  election,  plead  the  matter 
specially,  or  the  general  issue  not  guilty,  and  give 
this  Act  and  the  special  matter  in  evidence  at  any 
trial  to  be  had  thereupon. 
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XVIII.  Any  person  offending  against  the  pro-  Offences 
visions  of  this  Act  in  England  or  Ireland  shall  be 
deemed  and  taken  to  be  guilty  of  a  misdemeanour,     s  0  ' 
and,  being  duly  convicted  thereof,  shall  be  punished 

by  imprisonment  for  a  term  not  exceeding  three 
months,  or  by  a  fine  not  exceeding  fifty  pounds,  at 
the  discretion  of  the  Court  before  which  he  shall  be 
tried ;  and  any  person  offending  against  the  provi- 
sions of  this  Act  in  Scotland  shall,  upon  being  duly 
convicted  of  such  offence,  be  punished  by  imprison- 
ment for  a  term  not  exceeding  three  months,  or  by  a 
fine  not  exceeding  fifty  pounds,  at  the  discretion  of 
the  Court  before  which  he  shall  be  tried. 

XIX.  In  this  Act  the  words  "person  and  party"  Jn^erPr®" 
shall  be  respectively  deemed  to  include  any  number 

of  persons,  or  any  society,  whether  by  charter  or  words  in 
otherwise ;  and  the  meaning  of  the  aforesaid  words  tnis  A-ct- 
shall  not  be  restricted  although  the  same  may  be 
subsequently  referred  to  in  the  singular  number  and 
masculine  gender  only. 

[Sects.  XX.,  XXI.  repealed  by  37  &  38  Vict.  c.  35.] 


THE  MOETMAIN  AND  CHABITABLE 
USES  ACT,  1891. 

54  &  55  Vict.  c.  73. 

An  Act  to  amend  the  Mortmain  and  Charitable  Uses 
Act,  1888,  and  the  Laic  relating  to  Mortmain 
and  Charitable  Use*.        [5th  August,  1891.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Mortmain  and  Short  title. 
Charitable  Uses  Act,  1891. 

2.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of 

Act. 
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Definition 
of  "land." 

51  &  52 
Vict.  c.  42. 


Meaning  of 
"  assur- 
ance." 

Land  as- 
sured by- 
will  for  a 
charitable 
purpose  to 
be  sold. 


Land  after 
expiration 
of  time 
limited  for 
sale  to  be 
sold  by- 
order  of 
Charity- 
Commis- 
sioners. 


16  &  17 
Vict.  c.  137. 


Personal 
estate  by- 
will  di- 


3.  "  Land,"  in  the  Mortmain  and  Charitable  Uses- 
Act,  1888,  and  in  this  Act,  shall  include  tenements 
and  hereditaments  corporeal  or  incorporeal  of  any 
tenure,  but  not  money  secured  on  land  or  other  per- 
sonal estate  arising  from  or  connected  with  land,  and 
the  definition  of  land  contained  in  the  Mortmain  and 
Charitable  Uses  Act,  1888,  is  hereby  repealed. 

4.  In  this  Act  the  word,  "assurance"  shall  have 
the  same  meaning  as  in  the  Mortmain  and  Charitable 
Uses  Act,  1888. 

5.  Land  may  be  assured  by  will  to  or  for  the  bene- 
fit of  any  charitable  use,  but,  except  as  hereinafter 
provided,  such  land  shall,  notwithstanding  anything 
in  the  will  contained  to  the  contrary,  be  sold  within 
one  year  from  the  death  of  the  testator,  or  such 
extended  period  as  may  be  determined  by  the  High 
Court,  or  any  judge  thereof  sitting  at  Chambers,  or 
by  the  Charity  Commissioners. 

6.  So  soon  as  the  time  limited  for  the  sale  of  any 
lands  under  any  such  assurance  shall  have  expired 
without  completion  of  the  sale  of  the  land,  the  land 
unsold  shall  vest  forthwith  in  the  official  trustee  of 
charity  lands,  and  the  Charity  Commissioners  shall 
take  all  necessary  steps  for  the  sale  or  completion  of 
the  sale  of  such  land  to  be  effected  with  all  reason- 
able speed  by  the  administering  trustees  for  the  time 
being  thereof,  and  for  this  purpose  the  said  Commis- 
sioners may  make  any  order  under  their  seal  direct- 
ing such  trustees  to  proceed  with  the  sale  or  com- 
pletion of  the  sale  of  the  said  land  or  removing  such 
trustees  and  appointing  others,  and  may  provide  by 
any  such  order  for  the  payment  of  the  proceeds  of 
sale  to  the  official  trustees  of  charitable  funds  in 
trust  for  the  charity,  and  for  the  payment  of  the  costs 
and  expenses  incurred  by  the  said  administering 
trustees  in  or  connected  with  such  sale,  and  every 
such  order  shall  be  enforceable  by  the  same  means 
and  be  subject  to  the  same  provisions  as  are  applic- 
able under  the  Charitable  Trusts  Act,  1853,  and  the 
Acts  amending  the  same,  respectively,  to  any  orders 
of  the  said  Commissioners  made  thereunder. 

7.  Any  personal  estate  by  will  directed  to  be  laid 
out  in  the  purchase  of  land  to  or  for  the  benefit  of 
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"any  charitable  uses  shall,  except  as  hereinafter  pro-  rected  to 
vided,  be  held  to  or  for  the  benefit  of  the  charitable  ^ 
uses  as  though  there  had  been  no  such  direction  to  to  be  so 
lay  it  out  in  the  purchase  of  land.  laid  out. 

8.  It  shall  be  lawful  for  the  High  Court,  or  any  p0wer  to 
judge  thereof  sitting  at  Chambers,  or  for  the  Charity  retain  land 
Commissioners,  if  satisfied  that  land  assured  by  will 111  certaui 
to  or  for  the  benefit  of  any  charitable  use,  or  pro- 
posed to  be  purchased  out  of  personal  estate  by  will 
directed  to  be  laid  out  in  the  purchase  of  land,  is 
required  for  actual  occupation  for  the  purposes  of 

the  charity,  and  not  as  an  investment,  by  order  to 
sanction  the  retention  or  acquisition,  as  the  case  may 
be,  of  such  land. 

9.  This  Act  shall  only  apply  to  the  will  of  a  testator  Applica- 
dying  after  the  passing  of  this  Act.  tion  of  Act, 

10.  Nothing  in  this  Act  contained  shall  limit  or  Saving, 
affect  the  exemptions  contained  in  Part  Three  of  the 
Mortmain  and  Charitable  Uses  Act,  1888,  or  apply 

to  any  land  or  personal  estate  to  be  laid  out  in  the 
purchase  of  land  acquired  under  any  assurance  to 
which  such  exemptions  or  any  of  them  apply,  or 
shall  exclude  or  impair  any  jurisdiction  or  authority 
which  might  otherwise  be  exercised  by  a  court  or 
judge  of  competent  jurisdiction  or  by  the  Charity 
Commissioners. 


INDEX. 


Accounts, 

capitalized  legacies,  &c.  56. 
Charity  Commissioners,  70,  71. 
funds  for  special  purposes,  36. 

Accounts,  Committee  of,  44. 

Accumulations,  expenditure  of,  34,  56.    See  Income ;  Dona- 
tion  ;  Legacy;  Investment. 

Act  of  Parliament, 
alteration  of,  19,  42. 
hospital,  meaning  of,  in,  1,  2. 
powers  given  by,  18,  29. 

Actions.    See  Legal  Proceedings. 

Ambulance  Stations,  90. 

Ambulances,  89,  90,  97. 

Anatomy.    See  Dissection. 

Anatomy  Act,  1832. ..127— 133. 

Arbitration,  by  Charity  Commissioners,  70,  73. 

Asylum,  meaning  of,  2.    See  Lunatic  Asylum. 

Attorney- General,  action  by,  123. 

Auditors,  50. 


Bankers,  45. 

dividends  and  investment,  56. 
payment  of  subscriptions  to,  26. 
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Bastard.    See  Illegitimate  Child. 
Bequest,  form  of,  24.    See  Legacy. 

BlltTn.    See  Registration  of  Births  and  Deaths;  Lying-in 
Hospital ;  Still-born  Child. 

Board  of  Agriculture,  exchanges  and  partitions  by,  69. 

Bribery,  50. 

Building  Acts,  15. 

Burial, 

coffin  containing  more  than  one  body,  111. 
coroner's  order,  110,  111. 
dissection,  after,  117,  118,  132. 
duty  of,  112. 

infectious  disease,  97 — 99. 
registration,  before,  110,  111. 
still-born  child,  111. 

Bye-Laws,  10,  20,  45—47. 
alteration,  10,  45. 
how  passed,  46. 
limit  of  power  to  make,  33. 
requisites  to  vabdity,  45,  46. 


Certificate.    See  Death  Certificate. 

burial,  of,  after  dissection,  118,  132. 
infectious  disease,  of,  91,  93. 

Chairman,  duties  of,  47—49. 

Chaplain,  12,  50,  51. 

Charity  Commissioners, 
accounts,  70,  71. 
advice,  73. 

alteration  of  trusts,  41,  73,  74. 

arbitration,  70,  73. 

audit,  71. 

compromise,  73. 

costs,  taxation  of,  73. 

deeds,  deposit  of,  71. 

exchanges  and  partitions,  69,  71 — 73. 

income  tax,  power  to  certify  exemptions,  76. 


INDEX. 


Charity  Commissioners — continued. 
incorporation,  power  of,  17. 
inquiry,  powers  of,  70,  71. 
jurisdiction,  extent  of,  67,  69,  70. 
legal  proceedings,  71. 
official  trustees,  74,  75. 
purchase  of  land,  22,  63,  135. 
.  repairs  and  improvements,  71,  72. 
sale  or  retention  of  land  given  by  will,  22,  134,  135. 
sales,  mortgages,  and  leases,  68,  71 — 73. 
schemes,  73,  74. 

trustees,  appointment  and  removal,  73,  74. 

Charter, 

alteration  of,  19,  42. 

how  obtained,  16,  17. 

land,  power  to  acquire,  2S,  63. 

powers  in,  18,  19. 

sale,  power  of,  66,  67. 

Statute  of  Mortmain,  cannot  exempt  from,  28,  29. 
Cheques,  55,  56. 

Cholera  and  Choleraic  Diarrhcea,  7,  100. 

Collector,  26,  27. 

Common  Lodging-house,  95. 

Committeemen.    See  Trustees. 
agents,  are,  44,  121,  122. 
breach  of  duty,  122,  123. 
contracts,  liability  on,  124 — 126. 

making  profit  out  of,  126. 
duties,  121. 
negligence,  122,  123. 

Committees,  rules  for  conducting,  47 — 49. 

Compromises,  Charity  Commissioners  may  sanction,  73. 

Contracts,  55. 

who  liable  upon,  124 — 126. 

Contribution,   26.     See  Subscriptions  Donations  and 
Legacies. 

Convalescent  Home,  12,  13. 
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Coroner, 

burial,  may  order,  110. 

information  of  death  to,  107,  108. 

inquests,  powers  as  to,  108,  110.    See  Inquest. 

registrar  of  deaths,  duty  to  give  information  to,  104. 

report  of  death,  registrar  to  give,  107,  108. 

Corporation.    See  Incorporation  ;  Incorporated  Hospital. 
bye-laws,  20,  45.    See  Bye-laws. 
election  of  members,  20. 
land,  restriction  on  alienation  of,  65,  66. 

when  may  hold,  20,  23,  24,  27,  28,  60,  61. 
nature  and  functions,  17 — 19. 
trustee,  37,  56,  120. 
will,  devise  of  land  by,  23,  24. 

Corporation  Duty,  77. 

Court.    See  legal  Proceedings. 
alteration  of  trusts,  41. 

land  devised,  postponement  of  sale  of,  22,  134. 

retention  of,  22,  135. 
land,  purchase  of,  22,  63,  135. 
payment  out  of,  61,  62. 

sales,  mortgages,  leases,  exchanges,  and  partitions,  68. 
voluntary  subscriptions,  42. 

Covenant  against  carrying  on  hospital,  64,  65. 


Damages, 

contributory  negligence,  88. 

injury  to  patient,  87,  88. 

wrongful  appointment  or  dismissal,  55. 

Dead  Bodies.    See  Burial. 

restriction  on  retention  of,  97 — 99. 

Death.    See  Registration  of  Births  and  Deaths;  Coroner; 
Inquest. 

Death  Certificate,  106,  107,  117. 

Declaration  of  Trust,  56. 

when  must  be  in  writing,  26. 

Deeds,  deposit  with  Charity  Commissioners,  71. 
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Devise,  Form  of,  24. 

Dispensary, 

meaning  of,  2. 
poor  law,  5. 

Dissection,  115—118,  127—133. 
burial,  117,  118,  132. 
directions  of  deceased,  117,  129,  130. 
licence,  115,  128. 
notice  of  place,  115,  131,  132. 
penalties,  132,  133. 
removal  of  body,  117,  132. 
supply  of  bodies,  115—117,  129,  130. 

Dividends,  56. 

Donation.    See  Subscriptions  Donations  and  Legacies. 
capitalization,  34,  35. 
endowment,  when  is,  35. 
meaning,  26. 

Drainage,  15. 

Drunkards.    See  Habitual  Drunkards  Act,  1879. 


Election, 

bribery,  50. 

members  of  corporation,  20. 
officers,  49,  50,  53,  54. 

Election  Committee,  44. 

Endowed  Hospital,  3 
establishment,  8,  9. 

jurisdiction  of  Charity  Commissioners,  67,  69,  70. 

Endowments,  33 — 35. 
founder,  32. 
income  of,  37,  38. 

special  purposes,  for,  11,  12,  36,  37. 
trusts  of,  37,  38. 

Enrolment,  25,  26,  64. 

Epidemic  Eegulations,  99,  100. 


Exchanges,  65,  66,  68,  69,  71. 
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Female,  examination  of,  86. 
Finance  Committee,  44. 
Feauds,  Statute  of,  26. 

Friendly  Societies,  may  subscribe  to  hospitals,  8. 


Gifts.    See  Land ;  Legacy ;  Witt, 
hospital,  to,  are  charitable,  21. 
patients,  from,  88. 
specific,  36. 

what  can  be  given,  21 — 23,  25. 

Governors.    See  Trustees;  Committeemen. 
breach  of  duty,  122,  123. 
duties,  120,  121. 
election  and  qualification,  49. 
meetings,  43,  47 — 49. 
office,  tenure  of,  51. 
powers,  33,  40,  41,  43. 

Guardians,  may  subscribe  to  hospitals,  &c,  5,  6. 


Habitual  Drunkards  Act,  1879, 

information  of  death  to  coroner,  108. 
settlement  of  pauper  confined  under,  84. 

Hospital.     See  Endowed  Hospital;    Voluntary  Hospital; 
Bate-supported  Hospital ;  Paying  Hospital. 
change  of  character,  39. 
meaning  of,  1,  2. 
staff  of,  43 — 45. 

subordinate  institutions,  11 — 14. 
House  Visitors,  44. 


Illegitimate  Child, 

lying-in  hospital,  born  in,  101,  102. 
registration  of  birth,  104. 
settlement  of,  101,  102. 

Income, 

application  of,  37 — 41. 

expenditure  of  accumulations,  34,  56. 
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Income — continued. 

expenses,  payment  of,  55. 

surplus,  accumulation  of,  34,  56.    See  Accumulations; 
Investment. 

Income  Tax,  75—77. 

Incorporated  Hospital.    See  Corporation;  Land;  Mort- 
main. 

private  person  may  establish,  9. 

Incorporation.    See  Corporation. 
advantages  of,  16. 
effect  of,  17—20. 

essential  parts  of  instrument  of,  19,  20. 
how  obtained,  16,  17. 

Infectious  Diseases, 

ambulances,  89,  90,  97. 
dead  bodies,  97 — 99. 
detention  in  hospital,  96. 
disinfection,  94. 
epidemics,  99,  100. 
exposure  in  public,  96,  97. 

notification,    90 — 94.    See  Notification   of  Infectious 

Diseases. 
prevention,  94 — 99. 
removal  to  hospital,  40,  89,  90,  95. 

Infectious  Hospitals.    See  Metropolitan  Asylums  Board 
Sanitary  Authorities ;  Nuisance. 

Infirmary,  2. 

poor-law,  4,  5. 

Inhabited  House  Duty,  77. 

Inquest,  107,  108.    See  Coroner. 
medical  witness,  108 — 110. 
post-mortem  examination,  109,  114. 
prevention  of,  108. 

Inquiry,  powers  of  Charity  Commissioners,  70,  71. 

Inspectors  of  Anatomy,  118,  128,  129. 
duties,  117,  129. 

Investment, 

accumulations,  of,  34,  56,  57. 
bankers,  by,  56. 
improper,  60. 
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Investment — continued. 
mortgages,  59,  GO. 
statutory  investments,  58,  59. 
what  investments  authorized,  57,  58. 


Land, 

corporation,  20,  23,  24,  27,  28,  60,  61.    See  Mortmain. 
endowment,  when  is,  35,  36. 
form  of  devise,  24. 

gift  during  life,  restrictions  on,  25,  26. 

exemptions,  29,  30. 
improper  dealing  with,  69. 
lease,  mortgage,  or  exchange,  65 — 69. 

corporation,  by,  65,  66. 
legacy  to  be  laid  out  in,  22,  23.    See  Legacy. 
paying  hospital,  65. 

purchase  of,  60 — 65.    See  Purchase  of  Land. 
sale.    See  Sale  of  Land. 

title  deeds,  deposit  with  charity  commissioners,  71. 
trusts  of,  when  must  be  in  writing,  26. 
wiU,  gift  by,  21—23,  134. 

Land  Commissioners.    See  Board  of  Agriculture. 

Land  Tax,  78. 

Lands  Clauses  Consolidation  Act,  61,  62. 

Laws  and  Bye-laws,  10,  20,  45 — 47.    See  Bye-laws. 

Leases,  65—68.    See  Covenant. 

Charity  Commissioners  may  authorize,  68,  71 — 73. 
corporation,  by,  65,  66. 
Court  may  authorize,  68. 

Legacy.    See  Subscriptions  Donations  and  Legacies. 
capitalization  of,  34,  35. 
endowment,  when  is,  35. 
form  of,  24. 
how  far  valid,  22,  23. 
land,  to  be  laid  out  in,  22,  23,  134,  135. 

application  of,  23. 

land,  purchase  of,  22,  135. 
misdescription  of  hospital,  24,  25. 
receipt,  24,  26,  30. 

Legacy  Duty,  30,  31. 
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Legal  Proceedings,  when  require  sanction  of  Charity 
Commissioners,  71. 

Licence  in  Mortmain,  23,  28. 

Lunatic, 

reception  in  ordinary  hospital,  81,  82. 
reception  orders,  82,  83. 
restraint,  83. 

transfer  to  asylum,  &c,  82,  83. 
urgency  order,  83. 

Lunatic  Asylum,  4. 

death,  information  to  coroner,  108. 

registration,  104,  105. 
private  patients,  4. 

Lying-in  Hospital, 
admission,  80. 
detention  of  patient,  102. 
discharge,  80. 

illegitimate  child,  101,  102. 
inscription,  11. 
licence,  11. 


Management,  Committee  of,  44.   See  Committees. 

Matron,  44,  45. 

Medical  Man.    See  Patients. 
death  certificates,  106,  107. 
evidence  at  inquests,  108 — 110. 
fee  for  notifying  infectious  disease,  91,  93. 
fee  of  medical  witness,  109,  110. 
incompetence  or  negligence,  86,  87. 
notification  of  infectious  diseases,  91,  93. 
■wilful  injury  to  patient,  85. 

Medical  Officer  of  Health,  92. 

Medical  Officer  of  Hospital,  50. 

Medical  Sciiool,  13,  14,  40,  41. 

Meetings,  rules  for,  47 — 49. 

Metropolitan  Asylums  Board, 

admission  to  hospitals  of,  not  a  disqualification,  90. 
ambulances,  89,  90,  97. 
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Metropolitan  Asylums  Board — continued. 
asylums  and  hospitals,  4,  6,  7, 
cholera  and  choleraic  diarrhoea,  7,  100. 
cost  of  patient,  7. 
epidemics,  100. 
formation,  6,  7. 
medical  students,  7. 
nuisance,  14,  15. 
removal  to  hospital  of,  89,  90. 
what  patients  received,  7,  89. 

Minutes  of  Meetings,  48. 

Misdescription  of  hospital  in  will,  24,  25. 

Mortgage, 

investment  on,  59,  60. 

of  hospital  land,  65—68,  71—73. 

Mortmain  and  Charitable  Uses  Act,  1888... 25, 26, 63,  64, 

Mortmain  and  Charitable  Uses  Act,  1S91...133 — 135. 
exemptions,  29,  30,  135. 
outline  of,  21—23. 

Mortmain,  23,  24,  27,  28,  60,  61. 
exemptions,  27,  28,  60,  61. 

Mortmain,  Statute  of.    See  Mortmain  and  Charitable  Uses 
Act,  1891. 
exemptions,  28 — 30,  135. 
gifts  during  life,  25,  26. 
purchases,  63,  64. 


Notification  of  Infectious  Diseases, 
1     metropolis,  in,  90 — 92. 
outside  metropolis,  92 — 94. 
what  diseases  requiro  notification,  90. 

Nuisance, 

abatement,  15. 
covenant  against,  64,  65. 
infectious  hospital,  14,  15. 

Nurse.    See  Servants. 
engagement  of,  50. 
negligence,  8S. 
wilful  injury  to  patient,  85. 
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Nursing  Committee,  44. 
Nursing  Home,  12. 

Office,  tenure  of,  51,  52.    See  Officers;  Servants. 

Officers, 

agents,  are,  121. 
appointment,  49 — 51,  53 — 55. 
breach  of  duty,  122. 
contracts,  liability  on,  124 — 126. 

making  profit  out  of,  126. 
dismissal,  52—55. 
hospital  laws,  bound  by,  50. 
infectious  diseases,  notification  of,  91,  93. 
negligence,  122. 
qualification,  50,  53. 
salary,  55. 

tenure  of  office,  51,  52. 
wrongful  dismissal,  53 — 55. 

Official  Trustee  of  Charity  Lands,-  74,  75. 

Official  Trustees  of  Charitable  Funds,  74,  75. 

Out-patients,  40. 

Partitions,  68,  69,  71. 

Patients.    See  Medical  Man ;  Nurse. 
admission  and  discharge,  79. 
charity,  what  are  proper  objects  of,  41. 
damages,  86 — 88. 
dangerous,  83. 
experiments  on,  S5. 
female,  examination  of,  86. 
gifts  by,  88.  _ 
insubordination,  85. 
lunatic,  80 — 83.    See  Lunatic. 

lying-in  hospital,  80,  101,  102.    See  Lying-in  Hosjntal. 

paying,  33,  40. 

rights  of,  84  et  seq. 

surgical  operation,  85. 

treatment,  84,  85. 

wilful  injury  to,  85. 

Patients'  Discharge  Committee,  44. 

Pauper.    See  Poor  Law ;  Settlement. 

L  2 


148 


INDEX. 


Paying  Hospitals, 

payments  of  patients  to  charitable  hospitals,  33. 
self-supporting,  3,  33,  65. 

Paying  Patients,  33,  40. 

Poor  Law.    See  Guardians ;  Infirmary;  Settlement. 
burial  of  pauper,  112. 
pauper  patients,  5. 

Post-mortem  Examination, 
consent,  by,  113,  114. 

where  inquest  held,  114. 
coroner,  on  order  of,  109,  110. 

Presents.  See  Gifts. 
President,  19,  20,  51. 

Property  of  Hospitals.    See  Endoivments ;  Lavd ;  Sub- 
scriptions Donations  and  Legacies  ;  Trusts. 

Purchase  of  Land,  60 — 65. 
conveyance,  63,  64. 
restrictions  on,  63,  64. 
title,  64,  65. 


Eallway  Company,  purchase  by,  61,  62. 

Bate- supported   Hospitals,    4 — 8.      See  Metropolitan 
Asylums  Board  ;  Sanitary  Authorities. 
are  charitable,  2,  3. 

Bates,  77,  78. 

Beceipts,  30. 

Beception  Orders,  82,  83. 

Begistrar  of  Births  and  Deaths, 
attendance  at  hospital,  105,  106. 
duties,  103,  105. 
report  to  coroner,  107,  108. 

Begistration  of  Births  and  Deaths,  102  et  seq. 
births,  103,  104. 

burial  before  registration,  110,  111. 
deaths,  104,  105. 
illegitimate  child,  104. 
penalties,  106. 
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Eelieving  Officer.    See  Poor  Law. 

Eent-charge,  redemption  of,  71. 

Bepairs,  55. 

Charity  Commissioners  may  authorize,  71,  72. 

Eeventje.    See  Income. 


Salaries,  55. 

Sale  of  Land,  65 — 69. 

Charity  Commissioners,  under  order  of,  68,  71 — 73. 
Court,  under  order  of,  68. 
corporation,  restriction  on  sale  by,  65,  66. 
improper,  69. 

meaning  of,  in  Mortmain  and  Charitable  Uses  Acts 

1888  and  1891...  134. 
■will,  where  land  given  by,  21 — 23,  134. 

exemptions,  29,  30. 

retention,  22,  135. 

who  to  sell,  22,  23. 

Samaritan  Fund,  12. 

Sanitary  Authorities, 
disinfection,  94. 
epidemics,  99,  100. 
hospitals,  7,  8. 
medicine,  8. 
removal  to  hospital,  95. 

Schemes, 

alteration  of,  41,  42. 
establishment  of,  41,  42,  73,  74. 

School.    See  Medical  School. 

Secretary,  44,  45.    See  Officers. 

Servants, 

dismissal,  52,  53. 
domestic,  52. 
engagement,  51,  52. 
hospital  laws,  bound  by,  50. 
misconduct,  53. 
wages,  55. 

wrongful  dismissal,  54,  55. 
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Settlement.    See  Poor  Law. 

hospital,  &c.,  residence  as  patient  in,  83,  84. 
illegitimate  child,  101,  102. 
legitimate  child,  101. 

Sister.    See  Nurse. 

Site,  change  of,  39,  40,  68,  72. 

Specific  Gifts,  36. 

Stamp,  none  on  receipt  for  subscription,  30. 
Statute.    See  Act  of  Parliament. 
Still- born  Child,  111. 

Subscriptions,  Donations,  and  Legacies.    See  Donation 
Legacy  ;  Lncome. 
application  of,  34. 
endowment,  when  are,  34,  35. 
meaning  of,  26. 
payment,  27. 

privileges  attaching  to,  27. 
special  purposes,  for,  11,  12,  36. 
stamp,  30. 

trusts  of,  34,  38—41. 
Succession  Duty,  30,  31. 
Surgical  Operation,  85. 

Treasurer,  51. 

Trust.    See  Declaration  of  Trust;  Endowment;  Subscrip- 
tions Donations  and  Legacies. 
alteration  of,  41,  42. 
breach  of,  119—123. 
change  of  character  of  institution,  39. 
change  of  site,  39,  40,  68,  72. 
charter  cannot  alter,  18,  19. 
hospital,  general  trust  for,  38 — 41. 
land,  of,  35,  36. 
obligation  to  observe,  32,  33. 
payments  of  patients,  33. 
purchase  of  land,  for,  62. 
what  hospital  property  subject  to,  32. 

Trustees.    See  Governors ;  Committeemen;  Officials;  Trust. 
appointment  and  removal  by  Charity  Commissioners, 
73,  74. 
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Trustees — continued. 

corporation  trustee,  37,  56,  120. 
duties,  119—123. 

governors  committeemen,  &c,  how  far  are,  120,  121. 
innocent  misapplication,  124. 

investment  and  dividends,  56,  57  et  seq.    See  Investment. 
limitation  of  actions,  123,  124. 
removal  for  breach,  of  trust,  120. 
surplus  income,  of,  56. 
who  may  be,  37,  56. 

Voluntary  Hospital.    See  Subscriptions  Donations  cutd 
Legacies. 

Charity  Commissioners,  69,  70. 
Court,  control  of,  42. 
establishment  of,  9 — 11. 
land,  alienation  of,  65. 
purchase  of,  62. 

Voting,  48. 

Wages,  55. 

"Will.    See  Legacy. 

gift  of  land  by,  21—23,  134. 
misdescription  of  hospital  in,  24,  25. 
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OPINIONS  OF  THE  PRESS. 

"Though  in  form  a  third  edition  of  Tudor' s  Charitable  Trusts, 
Messrs.  Bristowe  &  Cook's  book  is  in  substance  a  new  work.  The  last 
edition  of  Tudor  was  published  in  1862,  and  consisted  of  a  post  8vo. 
volume  of  some  640  pages,  while  the  work  before  us  is  a  royal  8vo. 


The  Law  of  Charities  and  Mortmain. 


volume  of  1047  pages.  It  is  dedicated  to  Sir  Henry  Longley,  the 
chief  Charity  Commissioner,  and  is  divided  into  three  parts,  besides  the 
appendices.  .  .  .  The  order  of  arrangement  is  clear,  and  the  headings 
well  chosen.  The  writer  has  had  occasion  to  consult  the  work  in  actual 
practice,  and  has  not  found  it  wanting.  Though  an  admirable  digest  of 
the  law,  it  is  something  more  than  that.  Where  the  authorities  are 
numerous  and  conflicting,  the  net  result  of  them  is  shortly  and  accurately 
stated.  The  authors'  summary  of  the  law  as  to  what  are  interests  in 
land  within  the  meaning  of  the  Mortmain  and  Charitable  Uses  Act,  1888, 
is  perhaps  one  of  the  best  pieces  of  workmanship  in  a  good  book.  .  .  . 
The  subject  of  charities  and  mortmain  was  well  worthy  of  the  authors' 
attention,  and  they  have  proved  equal  to  the  task  by  furnishing  the 
prof ession  with  an  accurate,  well-arranged  and  complete  work." — Law 
Times. 

"This  book  supplies  a  want  which  has  been  felt  for  at  least  twenty 
years.  The  second  edition  of  Tudor' s  Charitable  Trusts  was  published 
in  1862,  too  soon  after  the  passing  of  the  Charitable  Trusts  Act  of  1860 
to  be  able  to  throw  any  light  upon  the  chief  work  of  the  Charity  Com- 
mission. It  was  only  when  the  Act  of  1860  conferred  upon  the  Com- 
mission powers  of  appointing  trustees,  vesting  property,  and  making 
schemes,  that  it  became  fully  entitled  to  the  description  which  Lord 
Sherbrooke  applied  to  it  when  he  said  it  was  a  court  of  conciliation 
and  a  judicial  discovery.  Mr.  Bristowe  and  Mr.  Cook  have  produced  a 
work  which  should  be  of  the  greatest  service  to  those  who,  as  clerks  of 
charities,  have  frequent  dealings  with  the  Charity  Commission.  .  .  . 
In  dealing  with  so  large  a  subject,  the  authors  have  found  it  necessary 
to  state  the  cases  very  tersely,  but  they  have  done  so  with  much  judg- 
ment, and  they  have,  where  necessary,  added  a  few  words  of  useful 
explanation.  After  a  considerable  amount  of  examination  of  the  book, 
it  is  possible  to  say  with  some  confidence  that  there  are  very  few  mis- 
takes in  it.  .  .  .  On  the  whole  the  editors  have  acted  wisely,  both  as  to 
what  should  be  included  and  what  should  be  excluded.  The  amount  of 
information  in  this  book  which  is  not  to  be  found  elsewhere  is  so  con- 
siderable that  Bristowe  &  Cook  on  Charities  must  become  a  standard 
work." — Solicitors'  Journal. 

"  The  authors  have  aimed  at  producing  a  complete  work  on  the  Law  of 
Charities  and  Mortmain,  and  in  this  we  think  they  have  succeeded.  .  .  . 
The  work  is  a  valuable  addition  to  the  legal  library,  and  supplies  a  want 
which  has  for  some  time  been  experienced— namely,  an  exhaustive  treatise 
upon  the  law  of  charities." — Law  Journal. 
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A  TREATISE 

ON  THE 

MORTMAIN  AND  CHARITABLE  USES  ACT 

1801. 


OPINIONS  OF  THE  PRESS. 

1 '  The  Mortmain  Act  of  last  session  is  a  short  but  most  important  Act, 
well  deserving  of  treatment  as  a  separate  branch  of  the  law.  Mr.  Bristowe 
....  commences  his  work  with  an  admirable  historical  introduc- 
tion, by  which  he  leads  the  reader  through  the  various  stages  of 
legislation  and  case  law,  which  established  the  principles  upon  which 
this  branch  of  the  law  was  administered  by  the  Courts  down  to  the 
passing  of  the  recent  Act.  .  .  .  The  notes  which  are  appended  to 
the  text  of  the  Act  show  that  the  author  is  master  of  his  subject.  They 
are  clear,  concise,  and  complete.  We  congTatulate  the  author  on  his 
work,  which  deserves  success." — Law  Times. 

"  Mr.  Bristowe  has  bestowed  on  the  recent  Act  the  same  care  and 
industry  which  have  made  the  new  edition  of  Tudor's  Charitable  Trusts 
the  standard  work  on  the  subject ;  and  that  work  and  the  present  contain 
the  whole  law  of  charities.  Each  section  is  admirably  annotated,  and  no 
pains  have  been  spared  to  ascertain  and  explain  its  true  effect.  Thus, 
with  regard  to  sects.  5  and  6,  which  require  land  assured  by  will  to 
charitable  uses  to  be  sold  within  one  year  from  the  testator's  death,  and 
vest  land  unsold  within  the  time  limited  for  sale  in  the  Charity  Commis- 
sioners, Mr.  Bristowe  (p.  73)  considers  the  position  under  these  sections 
of  the  trustees  upon  whom  the  duty  of  selling  is  cast.  He  suggests  that 
the  combined  effect  of  the  sections  is  to  give  the  trustees  a  power  of  sale 
which  continues  after  the  expiration  of  the  period  for  sale  limited  by 
sect.  5,  and  that  the  provision  in  that  section  as  to  time  is  directory  only. 
"Whether  he  is  right  in  this  view  or  not,  we  cannot  but  commend  the 
energy  and  care  which  lead  the  commentator  on  a  new  Act  to  discuss 
all  the  questions  which  may  arise  upon  it  instead  of  shirking  them  as  is 
usually  the  case.  No  one  who  has  anything  to  do  with  charities  should 
fail  to  get  this  excellent  edition  of  the  recent  Act."— Solicitors'  Journal. 
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